
HEALTH CHECK FOR SMALL BUSINESS OWNERS – 

ARE THERE SYMPTOMS THAT WILL PREVENT THE BUSINESS OWNERS CLAIMING SMALL 
BUSINESS CGT CONCESSIONS?

Symptom/Problem Comments/Solutions

1. If active asset is owned in a trust – check 
prior year trust distributions.

All people/entities who have received 
at least 40% of trust distributions in 
previous four years will be ‘connected’.

This means 100% of the assets of those ‘connected beneficiaries’ will have 
to be taken into account in applying the $6m net asset test (NAT) and $2m 
business turnover test.

If prior year distributions cause a problem with NAT/turnover test – clients may 
need to defer the transfer of active  assets until those distributions no longer 
have to be taken into account.

2. If active assets are owned in a company, 
are there any discretionary dividend 
shares?

If there are discretionary dividend shares this will make it difficult/impossible 
to qualify any individual as a ‘significant individual’ or ‘CGT concession 
stakeholder’. 

This will mean that the CGT small business concessions will not apply at all 
to transfers of shares and the retirement and 15 year exemptions will not be 
available if the company sells business assets.

Consider redeeming/changing share rights attaching to the dividend access 
shares to ensure that some shareholders have ‘fixed entitlement’ to at least 
20% of dividends. 

It may also be possible to restrict the time periods within which dividends 
can be declared on dividend access shares. This might allow flexibility 
for dividends but also ensure the underlying individuals qualify as CGT 
concession stakeholders.

3. Problems with the 80/20 requirement if 
company accumulates passive assets 
(including loans to associated parties 
and cash) and the shareholders want to 
sell their shares. 

For shares in a company to qualify as ‘active assets’, 80% of company’s 
assets must be ‘active’ assets for at least half the time the shareholders have 
owned their shares 

Passive assets should be held in an entity outside of the trading company.
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4. Problems with 80/20 requirement if 
a holding company owns shares in 
operating company that owns business 
assets and the holding company has lent 
money to the operating subsidiary?

The existence of material loans between 
a holding company and a subsidiary may 
mean the shares in the holding company 
do not qualify as active assets – because 
80% of the holding company assets must 
be ‘active’ for at least half the time the 
shares have been owned and the loans  
will in most cases not be active. 

If this situation exists, clients may need to restructure the loans.

An alternative may be to set up a separate ‘banker’ entity which makes the 
loans to the operating company and to retain just shares in the operating 
company as the only assets of the holding company. 

5. Failure to make a written choice when 
claiming the small business retirement 
exemption.

This is one of the few instances where a separate written choice must be 
made – rather than making the choice in the tax return. 

This is very important as there is limited ability to make the choice after the 
date on which the return is lodged.  

6. Failure to pay the small business 
retirement exemption into 
superannuation within the specified time

If an individual has a capital gain and they are under 55, the retirement 
amount must be paid into a complying superannuation fund by the time 
they make the choice.

If a company or trust has a capital gain and wants to apply the retirement 
exemption for an individual who is under 55, the retirement amount must 
be paid into a complying superannuation fund within seven days of it 
making the choice. 

7. Problems with trust distribution 
resolutions in the year active assets are 
sold by a trust.

Trustee must distribute required 
percentages of income and capital to 
relevant beneficiaries in the year in 
which the CGT event occurs to qualify 
sufficient individuals as CGT concession 
stakeholders. 

Resolutions must be made by 30 June

Particular concern required if a trust only makes a capital gain in the year 
of sale and has no other income. May need to deem the capital gain to be 
income to ensure that beneficiaries receive at least 20% of all capital and 
income distributions.

8. Insufficient evidence to substantiate 
market value of all assets that need to be 
included in the NAT.

ATO does not have to prove that net asset value exceeds $6 million – the 
onus is on the taxpayer.

If clients are close to $6m threshold – get independent valuations.

9. Ensure any joint property holdings are 
not treated as tax partnerships.

If joint property holdings constitute a ‘tax partnership’, that partnership is a 
separate ‘entity’ for tax purposes.

If a client owns 40% or more of the property, they will need to include 100% of 
the property value as their asset for the purpose of the NAT.

Advisers should ensure joint property holdings are structured so that they do 
not qualify as a ‘tax law partnership’. 

The ATO has outlined factors that will be relevant in determining that there is 
no tax law partnership in GSTR 2004/6.
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10. If business assets (e.g. premises) are 
owned by a party that does not carry on 
the business – has the business operator  
been ‘connected’ with the asset owner 
for at least half the time the asset has 
been owned?

To be ‘active’, the asset must be used by the owner or by an entity 
‘connected with’ the owner in carrying on a business.

Careful analysis is essential to ensure that assets not owned by the taxpayer 
have been held by a ‘connected entity’ for at least half the period of ownership 
(or 7.5 years).

Where the necessary level of ‘connection’ does not exist, it may be possible 
to implement a restructure without material cost to ensure that the entities are 
‘connected’. 

11. Have assets been used in the business 
for at least half their period of ownership 
(or 7.5 years).

Where assets were not originally used in the business or have been retained 
as investment assets after the sale/closure of the business, it is important to 
keep an eye on the periods for which the asset has been active and the period 
for which it has been passive to. 
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