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1. INTRODUCTION 

1.1 There are a number of issues which need to be considered when advising clients on an 
appropriate structure which should be used for operating businesses. These include: 

(a) Whether there are unrelated parties who will be investing in the business or assets and 
what type of entities will the ‘investors’ be? 

(b) Whether new investors are likely to be brought into the business in the future? 

(c) Will a future buyer be willing to acquire shares/units rather than business assets? 

(d) Protecting valuable assets (such as IP) from claims against the operating business risks. 

(e) Protecting non-business assets and accumulated profits. 

(f) Taxation benefits. 

(g) Flexibility. 

(h) Simplicity. 

(i) Whether Division 7A will be a major issue. 

(j) The type of assets being held. 

1.2 Each of these factors should be considered when advising clients on the most appropriate 
structure to use when establishing a business as the cost of restructuring a mature business 
can be substantial. 

1.3 This can be problematic as it requires clients to anticipate how successful their business may 
be, whether they will bring in new investors and who may be a potential buyer of the business. 

1.4 This means that advisers should regularly review their client’s structures taking into 
consideration the above issues.  As is quite often the case circumstances change which means 
that the structure that the client started out with is no longer appropriate.  

1.5 However, whenever considering a restructure there are a number of issues which need to be 
considered such as: 

(a) What is the client trying to achieve? 

(b) What are the income tax, GST and duty issues relating to the transfer of assets? 

(c) Commercial issues such as: 

(i) External financiers. 

(ii) Third party consents (for example landlords). 

(iii) Transfers of employees. 

(d) Does the restructure impact on the estate planning issues? 

(e) This paper will focus on the restructuring issues which should be considered before 
clients transfer assets, including: 



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 4 

 

(i) Why may a client want to restructure? 

(ii) How will the different types of assets be taxed? 

(iii) Use of roll-overs. 

1.6 If the clients are looking at restructuring to a corporate structure, what roll-overs are available, 
such as: 

(a) Subdivision 122-A (individual or trustee to a company); 

(b) Subdivision 122-B (partnership to a company); 

(c) Subdivision 124-N (unit trust to a company); 

(d) Inserting a holding company between shareholders and another company using Division 
615; 

(e) Subdivision 328-G (small business restructure roll-over). 

(f) Use of the small business CGT concessions 

1.7 In this paper, a reference to: 

(a) 1997 Tax Act means the Income Tax Assessment Act 1997 (Cth); and 

(b) 1936 Tax Act means the Income Tax Assessment Act 1936 (Cth). 

2. WHY MAY A CLIENT LOOK TO RESTRUCTURE? 

Why restructure? 

2.1 The client’s business assets may be structured as a sole trader, partnership or trust and that 
entity is no longer appropriate.   

This may because: 

(a) the structure does not provide sufficient asset protection and the client is looking to 
separate: 

(b) non-business assets from the trading activities; 

(c) valuable business assets such as IP, real estate or plant and equipment from the trading 
activities; or 

(d) two independent trading activities; and/or 

(e) the client may be looking at bringing investors into the business; and/or 

(f) of taxation issues (such as Division 7A issues). 

Restructuring to a company 

2.2 In recent years there has been a move towards using companies as the vehicle to operate 
businesses.  The main reasons for this are as follows: 

(a) Bringing investors into the business 
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(b) Clients may look to bring in key employees into the business to retain them in the 
business and possibly be part of the client’s exit strategy. 

(c) A corporate structure allows for the ownership of the entity to change (through the 
transfer of shares) with considerably less transaction costs than an entity (such as a 
trust) selling an interest in the business assets. In particular: 

(i) There is generally no duty provided that the company is not a landholder (which 
will be relevant for those States which impose duty on the transfer of most 
business assets). 

(ii) Less administrative costs as the legal entity continues, therefore there is no need 
to obtain new ABN, bank accounts, contracts (including employment contracts) 
etc. 

(d) The client’s business assets may consist of particular assets which cannot be assigned 
or their business may be at such a size that a potential buyer may be willing to purchase 
shares in a company. 

(e) The application of the taxation laws may mean that the client should consider 
restructuring.  For example, the application of Division 7A to unpaid income distributions 
owing by trusts to companies. 

(f) Since 16 December 2009, the ATO has taken the view that an unpaid distribution (UPE) 
by a trustee to a company will be taken to be a loan as defined in section 109D(3) of the 
1936 Tax Act if: 

(i) the UPE is not paid to the private company; or 

(ii) trustee fails to hold funds on sub-trust for the sole benefit of the private company 

by the earlier of the lodgement date or due date for lodgement of the trust’s tax return for 
the income year in which the present entitlement arises. 

(g) This has created issues for those businesses which do not have the cash resources to 
pay down the UPEs because they have substantial: 

(i) working capital tied up in stock, WIP and debtors; and/or 

(ii) debt repayment commitments. 

(h) In some of these cases, clients have looked to restructure to a corporate structure as 
profits are taxed in the company at a maximum tax rate of 30% and there are no tax 
implications for the shareholders until funds are paid out either as loans or dividends. 

(i) Small business CGT concessions are easier to access since 1 July 2006 as shares do 
not need to be owned by individuals to satisfy the CGT Concession stakeholder tests. 

(j) From 1 July 2006 shareholders may be able to access the concessions if: 

(i) they are individuals who own shares which carry rights to at least 20% of the 
voting, capital and dividends or the spouses of such individuals provided they own 
shares which carry rights to voting, capital and dividends of a percentage greater 
than zero (CGT concession stakeholders); or  

(ii) they are non-individuals provided that CGT concession stakeholders have a small 
business participation percentage in the shareholder of at least 90%. 

(k) Changing attitudes of purchasers towards buying shares in a company 
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(l) Historically, there has been some resistance by advisors recommending that clients buy 
the shares in a company rather than the business assets.  This is due to the fact that 
from a purchaser’s perspective there is more risk for them in acquiring the shares in the 
company because of the potential claims arising from past activities. 

(m) All of these risk issues can be the subject of indemnities and will be investigated in a due 
diligence process.  

(n) However, it is never possible to be able to absolutely rule out the possibility of future 
contingent claims.  

(o) Also, if a purchaser purchases the shares and there are unrealised capital 
gains/balancing adjustments and retained profits in the company, the purchaser will have 
to deal with these gains when they are realised on a later sale and additional dividends 
when they are paid out of the company. 

(p) However, there may be significant tax advantages for the vendor if they can sell the 
shares rather than business assets, especially if: 

(i) the small business CGT concessions can be accessed; or 

(ii) there is significant value in the assets of the company which are depreciating 
assets; or 

(iii) the shares were acquired by the vendor prior to 20 September 1985, that is, they 
are pre-CGT shares (although there may still be CGT implications if CGT event K6 
is triggered). 

Will a purchaser be willing to buy the shares in a company? 

2.3 The major benefits for a purchaser in acquiring the shares are as follows: 

(a) Duty saving for the purchaser (in those States which still have transfer duty on business 
assets). 

(b) Ability to acquire assets which cannot be assigned.  

(c) Continuity of contracts (including customer, lease and employment). 

(d) Continuity of business (customers receive invoices with the same name and ABN). 

2.4 However, does the risk of acquiring all of the liabilities (especially unknown liabilities) outweigh 
the benefits? 

We are finding that especially in larger transactions, purchasers are more willing to look at 
purchasing shares. The major reason is that there can be significant duty savings where duty is 
still imposed on the transfer of business assets provided that the company is not a land rich 
company (in which case there may be duty implications on the share transfers under the 
landholder provisions). 

2.5 Has the company made an interposed entity election? 

(a) Before even considering whether or not to acquire the shares in a company, the 
purchaser should enquire and even obtain evidence that the company has not made an 
interposed entity election (IEE). 
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(b) A company may have made an election to become part of the family group of a trust that 
has made a family trust election (FTE) by lodging an interposed entity election (IEE).1  

(c) The implications of lodging an IEE are substantially the same for lodging an FTE.   

(d) That is, if a company makes an IEE for that company to be included in the family group 
of an individual specified in a FTE, and whilst the IEE is in force, the company distributes 
income or capital of the company to an individual or entity outside of that individual’s 
family group, the company together with each person who was a director at the time of 
the distribution is jointly and severally liable to family trust distribution tax (at the highest 
marginal tax rate) on the amount or value of the income or capital to which the 
entitlement relates, or that is distributed.2 

(e) Therefore, practically, if the company has made an IEE, the shareholders cannot sell 
their shares to an unrelated party. 

(f) This is because every dividend which the company pays to an entity or individual outside 
the specified individual’s family group will be subject to the highest marginal tax rate. 

(g) Partial sale for example bringing in new employees or investors. 

(h) It is important that clients whose businesses are structured or looking to restructure to a 
company are mindful that someone may be prepared to purchase shares.   

2.6 Ensuring the company is ready for sale 

(a) Separating business and non-business assets 

(i) Both from an asset protection perspective and to facilitate an easier path to selling 
the shares in a company, any ‘non-business’ should not be acquired in the trading 
company. 

(ii) Otherwise, prior to a sale, these assets will need to be transferred out of the 
company which will generally result in tax and duty implications. 

(b) Different class shares 

(i) The shareholding of the companies should be reviewed to determine whether 
there are different class shares (including discretionary dividend shares). 

(ii) If these share classes are not being used, is it possible to convert the rights 
without triggering any CGT issues (for example, value shifting). 

(c) Ensuring that the company does not or is not required to make an interposed entity 
election. 

(d) Ensuring that the company owns or has the right to use the assets required to operate 
the business. 

(e) When negotiating a price for the shares, it is important to factor in the fact that the 
purchaser will be taking on all of the assets and all of the liabilities of the company 
(especially where only some of the shares are transferred).   

Therefore, the price may be determined on a formula basis.  For example: 

                                                      
1 s272-90(4) and s272-85 – schedule 2F of the Income Tax Assessment Act 1936 (Cth) 
2 Section 271-30 85 – schedule 2F of the Income Tax Assessment Act 1936 (Cth) 
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(i) $XX for plant and equipment and intangible assets; plus 

(ii) the book value of other assets of the company at completion; less 

(iii) the amount of any liabilities and certain provisions of the company at completion. 

Restructuring to a trust 

2.7 Trusts are often used to hold passive assets such as real estate and shares. 

2.8 The major benefits include: 

(a) Asset protection 

Individuals particularly those ‘at risk’ build up assets in a discretionary trust as part of 
their asset protection strategy. 

However they should ensure that they are not owed any material amounts by the trustee 
as these amounts will be assets which will vest in a trustee in bankruptcy. 

(b) Taxation benefits 

The trustee will have the flexibility to distribute different amounts to different beneficiaries 
each year depending on their marginal tax rates. 

(c) Estate Planning 

The ability to pass assets outside of the ‘estate’ by passing control of the trust. 

2.9 Business assets are commonly held by trustee  

The major benefits include: 

(a) Asset protection where corporate trustee 

(i) Limiting individual’s exposure to business risks. 

(ii) Separate trust for holding business assets to passive assets.  

(b) Taxation benefits 

The trustee will have the flexibility to distribute different amounts to different beneficiaries 
each year depending on their marginal tax rates. 

(c) Estate Planning 

(i) The ability to pass assets outside of the ‘estate’ by passing control of the trust. 

(ii) Easier to pass control of the trust to family members. 

3. TAXATION IMPLICATIONS RELATING TO THE TRANSFER OF VARIOUS TYPES ASSETS 

3.1 Depreciating assets which are deductible under Subdivision 40-B of the 1997 Tax Act 

(a) What is a ‘depreciating asset’? 

Depreciating assets are those assets that have a limited effective life and can reasonably 
be expected to decline in value over the time it is used, except: 
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(i) land; or 

(ii) an item of trading stock; or 

(iii) intangible assets except: 

(A) mining, quarrying or prospecting rights; 

(B) mining, quarrying or prospecting information; 

(C) items of intellectual property; 

(D) in-house software; 

(E) spectrum licences; 

(F) datacasting transmitter licences; 

(G) telecommunication site access rights.3 

(b) An item of intellectual property consists of the rights (including equitable rights) that an 
entity has under a Commonwealth law as: 

(i) the patentee, or a licensee, of a patent; 

(ii) the owner, or a licensee, of a registered design; or 

(iii) the owner, or a licensee of a copyright; 

or of equivalent rights under a foreign law.4 

It is often overlooked by advisers that patents, registered and copyright (including 
software) are depreciating assets. 

This will be particularly relevant when the entity ceases to hold these items as they will 
generally be taxed under Division 40 not the capital gains provisions. 

3.2 Taxation implications under Division 40 

(a) Generally, the decline in value (depreciation) for depreciating assets is deductible using 
the methods provided for in Subdivision 40-B of the 1997 Tax Act (such a prime cost or 
diminishing value) and based on the effective life of the assets. 

(b) A balancing adjustment event occurs when a taxpayer ceases to hold, to use or have 
installed ready for use a depreciating asset which is deductible under Subdivision 40-B. 

(c) The balancing adjustment (profit on sale) is calculated under Subdivision 40-D and is 
equal to the amount by which the termination value is higher than its adjustable value 
(written down value).5 

The termination value will be: 

(i) the market value of the asset if:  

(A) the asset is sold; and 

                                                      
3 Sections 40-30(1) and 40-30(2) of the 1997 Tax Act 
4 Section 995-(1) of the 1997 Tax Act 
5 Section 40-285(1) of the 1997 Tax Act 
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(B) the parties are not dealing at arm’s length; and 

(C) the amount received is less than market value6; or 

(ii) the amount received if the parties are dealing at arm’s length7. 

(d) Note: 

(i) Some of the intangible assets may have a high value but low cost, especially 
patents, copyright and mining rights. 

(ii) Some plant and equipment retains its value, for example, helicopters and planes 
may have a much higher value than their depreciated value.   

(iii) If the profit is assessable under Division 40 of the 1997 Tax Act, the capital gain 
provisions (including the general 50% discount and small business CGT 
concessions) will not apply. 

3.3 Trading stock (Division 70) 

(a) If an item of trading stock is disposed of outside the ordinary course of a business (for 
example, the disposal of all stock as part of the transfer of a business), then the taxpayer 
includes in their assessable income the market value of the item of trading stock.8 

(b) Trading stock includes standing or growing crops (such as fruit), crop-stools and trees 

planted and tended for sale9. 

(c) This means that where the sale of a farming business includes fruit on the trees or 
standing crops (such as sugar cane), then the market value of these items of trading 
stock will need to be included in the assessable income of the seller. 

3.4 Capital gain provisions 

(a) Assets which may be subject to the capital gain provisions include real estate, goodwill 
and other intangible assets (except for those which are defined to be depreciating 
assets) such as trademarks, rights to business names, domain names, and Facebook 
pages. 

(b) If a company has a high value of assets which consist of depreciating assets and the 
shareholders dispose of the shares, those shares may be subject to the capital gain 
provisions. 

(c) If these assets were acquired pre-CGT, the seller will be able to disregard any capital 
gain, subject to Division 149 having been triggered (in relation to companies and trustees 
transferring assets) or CGT event K6 (which may occur where a shareholder disposes of 
their pre-CGT shares). 

3.5 Division 149 

(a) Although a CGT asset may have been acquired by a company or trustee pre-CGT, it will 
be taken to be a post-CGT asset of Division 149 is triggered. 

(b) If Division 149 is triggered then the CGT asset: 

                                                      
6 Item 6 of Section 40-300(2) of the 1997 Tax Act (see below for comments on apportionment issues) 
7 Item 1 of Section 40-305(1) of the 1997 Tax Act 
8 Section 70-90(1) of the 1997 Tax Act 
9 Section 70-85 of the 1997 Tax Act 
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(i) ceases to be a ‘pre-CGT asset’ on the date the first Division 149 event is triggered 
(Division 149 Date); and 

(ii) is taken to be acquired by the company or trustee for market value on the Division 
149 Date. 

(c) This means that the market value of the CGT asset on the Division 149 Date will form 
part of the first element of the CGT asset’s cost base in calculating the capital gain or 
capital loss on any future CGT events. 

(d) Division 149 is triggered at the earliest time when the majority underlying interests in the 
asset were not held by the ultimate owners who had majority underlying interests in the 
asset immediately before 20 September 1985. 

(e) Majority underlying interests in the asset consist of: 

(i) more than 50% of the beneficial interests that ultimate owners have (whether 
directly or indirectly) in the asset (that is, capital rights); and 

(ii) more than 50% of the beneficial interests that ultimate owners have (whether 
directly or indirectly) in any ordinary income that may be derived from the asset 
(that is, income rights). 

(f) A beneficiary in a discretionary trust does not have a beneficial interest in the assets of 
the trust. Therefore it would not be possible to trace through to individuals who have 
more than 50% of the beneficial interests in the income and capital of the trust.  That is, 
any trust or company in which at least 50% of its shareholders have been trusts since 
pre-CGT could not have any pre-CGT assets.  This is because Division 149 would have 
been triggered on 20 September 1985. 

(g) However in Taxation Ruling IT 2340 (about section 160ZZS of the 1936 Tax Act which is 
the predecessor section to Division 149) the Commissioner makes the following 
comments at paragraphs 5 to 8: 

“In relation to what are generally referred to as discretionary trusts, i.e., family trusts, 
the trustees of which have discretionary powers as to the distribution of trust income 
or property to beneficiaries, in considering the question of whether majority underlying 
interests have been maintained in the assets of the trust it will be relevant to take into 
account the way in which the discretionary powers of the trustees are in fact 
exercised.  

Where a trustee continues to administer a trust for the benefit of members of a 
particular family, for example, it will not bring section 160ZZS into application merely 
because distributions to family members who are beneficiaries are made in such 
amounts and to such of those beneficiaries as the trustee determines in the exercise 
of his discretion.  

In such a case the Commissioner would, in terms of sub-section 160ZZS(1), find it 
reasonable to assume that for all practical purposes the majority underlying interests 
in the trust assets have not changed. That is consistent with the role of the section to 
close potential avenues for avoidance of tax in cases where there is a substantial 
change in underlying ownership of assets and the legislative guidance contained in 
Subdivision G of Division 3 of Part III of the Act. On that basis, trust assets acquired 
by the trustee before 20 September 1985 would remain outside the scope of the 
capital gains and losses provisions of the Act.  

On the other hand where, by the exercise of a trustee's discretionary powers to 
appoint beneficiaries or by amendment of the trust deed, there is in practical effect a 
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change of 50% or more in the underlying interests in the trust assets - such as where 
the members of a new family are substituted as recipients of distributions from the 
trust in place of persons who were formerly the object of such distributions - the 
section would have its intended application as described.”  

(h) Therefore provided that the trustee does not distribute to members of a new family, 
Division 149 should not be triggered. 

3.6 CGT event K6 

(a) CGT event K6 applies if a shareholder acquired their shares in a company pre-CGT but 
just before the shares were transferred: 

(i) the market value: 

(ii) of property of the company (that is not its trading stock) that was acquired on or 
after 20 September 1985; or 

(iii) of interests the company owned through interposed companies in property (except 
trading stock) that was acquired on or after 20 September 1985; 

were at least 75% of the net value of the company.10 

(b) If CGT event K6 occurs, the capital gain will be equal to that part of the capital proceeds 
on the shares which is reasonably attributable to the amount by which the market value 
of the post-CGT assets exceeds the cost base of those assets.11 

4. VALUATION AND APPORTIONMENT ISSUES 

4.1 Valuation issues 

(a) What is market value? 

In Spencer v The Commonwealth (1907) 5 CLR 418: 

Griffith CJ [at 432] stated12: 

In my judgment the test of value of land is to be determined, not by inquiring what price a 
man desiring to sell could actually have obtained for it on a given day, i.e., whether there 
was in fact on that day a willing buyer, but by inquiring “What would a man desiring to buy 
the land have had to pay for it on that day to a vendor willing to sell it for a fair price but not 
desirous to sell?” 

and Isaacs J [at 441] stated:  

To arrive at the value of the land at that date, we have, as I conceive, to suppose it sold 
then, not by means of a forced sale, but by voluntary bargaining between the plaintiff and a 
purchaser, willing to trade, but neither of them so anxious to do so that he would overlook 
any ordinary business consideration. We must further suppose both to be perfectly 
acquainted with the land, and cognizant of all circumstances which might affect its value, 
either advantageously or prejudicially, including its situation, character, quality, proximity to 
conveniences or inconveniences, its surrounding features, the then present demand for 
land, and the likelihood, as then appearing to persons best capable of forming an opinion, of 
a rise or fall for what reason soever in the amount which one would otherwise be willing to 
fix as the value of the property. 

                                                      
10 Section 104-230(2) of the 1997 Tax Act 
11 Taxation Ruling TR 2004/18 provides guidance as to how the 75% test and capital gain is calculated 
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Valuers typically adopt the following definition of ‘market value’ 

The price that would be negotiated in an open and unrestricted market between a 
knowledgeable, willing but not anxious buyer and a knowledgeable, willing but not anxious 
seller acting at arm’s length. 

For taxation purposes, the market value of an asset is reduced by the amount of any 
input tax credit to which an entity would be entitled assuming that the acquisition had 
been solely for a creditable purpose.13 

(b) When are valuations important in the context of a restructure or transfer to a third party? 

The concept of ‘market value’ will be important when restructuring or transferring to a 
third party in the following circumstances: 

(i) Trading Stock 

(A) If an item of trading stock is disposed of outside the ordinary course of a 
business, then the taxpayer includes in their assessable income the market 
value of the item of trading stock (regardless of whether or not the transferor 
and transferee are dealing with each other at arm’s length).14 

(B) In the context of a retail business, where all or most of the business assets 
are being transferred (including all of the stock) the market value of the 
stock in that context is likely to be the cost of the stock. 

(C) This is because a purchaser in that circumstance is not going to pay retail 
price when they can acquire the items from a wholesaler. 

(D) However, there may be circumstances where the cost of the stock is 
substantially lower than its market value even where all of the trading stock 
on hand is transferred. 

(E) A common example of this is the transfer of livestock.  This is because the 
stock on hand will generally consist of cattle which have been bred by the 
transferor and therefore the cost of those cattle will be recognised at a lower 
value. 

(ii) Depreciating assets 

The market value of the asset is used in determining the balancing adjustment if 
the parties are not dealing at arm’s length and the amount received is less than 
market.15 

(iii) Capital gains provisions:  

The capital proceeds are taken to be market value if: 

(A) no consideration is received; 

(B) the capital proceeds cannot be valued; or 

(C) the consideration is more or less than market value if the parties are not 
dealing at arm’s length.16 

                                                      
13 Section 960-405(1) of the 1997 Tax Act 
14 Section 70-90(1) of the 1997 Tax Act 
15 Item 6 of Section 40-300(2) of the 1997 Tax Act 
16 Sections 116-30(1) and 116-30(2) of the 1997 Tax Act 
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In calculating the $6 million net asset test, the sum of the market value of the 
assets needs to be ascertained just before the CGT event. 

Issues in relation to the small business CGT concessions and the net market value 
test are discussed later in this paper. 

(c) Valuation issues  

In the publication Market valuation for tax purposes, the ATO has outlined a number of 
accepted principals of valuation for taxation purposes. 

These include the following: 

(i) Valuation methods 

You should assess market value on the basis of the highest and best use of the 
asset as recognised in the market. 

The valuation industry and courts have recognised that particular valuation 
methods are more appropriate for some valuations than others, although each 
instance needs to be considered in light of the information available to support the 
valuation method. In practice, it is common to use one or more secondary methods 
to cross-check or confirm the value derived from the primary method. 

To determine the market value, you should use the most appropriate valuation 
method. Where comparable arm's length sales data is available (for example, in a 
market for a commodity product), this is generally considered the most appropriate 
method. 

(d) Who may undertake a market valuation? 

For tax purposes it is usually the valuation process undertaken, rather than who 
conducted it, that governs the acceptability of the valuation. However, some exceptions 
do exist; for example, only a professional valuer may undertake a market valuation for 
GST margin scheme purposes or for determining non-monetary consideration for GST 
purposes. 

Depending on the situation, a market valuation may be undertaken by one of the 
following : 

(i) registered valuer 

(ii) member of a recognised professional valuation body 

(iii) director, for balance sheet purposes 

(iv) person without formal valuation qualifications whose assessment is based on 
reasonably objective and supportable data. 

4.2 Apportionment issues 

(a) Where there is a transfer of business assets, the apportionment of the purchase price 
between the different types of assets is one area where the interests of the seller and 
purchaser are often opposed.  

(b) Generally, the seller wants to ensure that the amount apportioned to depreciating assets 
and trading stock is kept to a minimum whereas the purchaser wants to maximise the 
amount apportionment to these deductible items.  

(c) If the parties are too far apart on this issue, you do not have to insert an apportionment in 
the contract. This leaves it open to the parties to adopt their own apportionment.  

https://www.ato.gov.au/printfriendly.aspx?url=/General/Employee-share-schemes/In-detail/Market-value/Market-valuation-for-tax-purposes/#Highest_and_best_use
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(d) If the parties have not adopted an apportionment, the ATO has the power to apply a 
market value apportionment in most cases (sections 40-300 and 40-310 (depreciating 
assets), section 70-90 (trading stock) and sections 116-30 and s116-40 (CGT assets)). 

(e) The mere fact the parties insert an apportionment in the contract does not mean that the 
ATO is bound by that apportionment.  

(f) For example, a disposal of trading stock other than in the ordinary course of business will 
be deemed to have been made at market value (section 70-90).  

(g) A sale of all of the trading stock on the sale of the business will clearly be a sale other 
than in the ordinary course of business.  

(h) There is no provision in section 70-90 which requires the Commissioner to adopt a value 
apportioned by the parties. Therefore, market value can be imposed irrespective of 
whether the parties have agreed on a value.  

(i) With plant and equipment and other CGT assets, there are express provisions which 
require the ATO to accept the values agreed by the parties provided they are dealing at 
arm’s length.  

(j) However, the mere fact that the parties to a contract may be at arm’s length does not 
mean they are dealing at arm’s length.  

(k) Collis v FCT (96 ATC 4831) provides a good example of the difference between “being” 
at arm’s length and “dealing” at arm’s length in relation to the apportionment of purchase 
price. In that case the taxpayer sold two blocks of land to an arm’s length purchaser. The 
profit on the sale of one of the lots was exempt from tax whereas any profit on the sale of 
a second block would be taxable under the former section 26AAA.  

(l) Because the purchaser was acquiring and amalgamating two blocks it was indifferent as 
to how the purchase price was apportioned between the two blocks. The purchaser 
therefore agreed with the vendor to apportion the bulk of the price to the “exempt” block.  

(m) The ATO successfully argued that it could apply a market value apportionment because 
the parties were not dealing at arm’s length in relation to fixing the apportionment.   

5. TRANSFER OF BUSINESS ASSETS TO COMPANIES USING CGT ROLL-OVERS 

5.1 A capital gain on the transfer of assets from an individual or trustee to a company may be 
disregarded by applying roll-overs available under the capital grains provisions of the 1997 Tax 
Act.   Each roll-over has particular requirements which must be satisfied. The main roll-overs 
between individual or trustees and companies are: 

(a) Subdivision 122-A (individual or trustee to company); 

(b) Subdivision 122-B (partnership to company); 

(c) Subdivision  124-N (unit trust to company). 

Subdivision 122-A (individual or trustee to company) 

5.2 Requirements  

(a) An individual or trustee may choose to obtain a roll-over on the transfer of its business 
assets to a company (NewCo) under Subdivision 122-A of the 1997 Tax Act provided 
that the following conditions are satisfied: 
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(b) If consideration is received by the individual or trustee for the transfer of the assets it 
must only consist of shares in NewCo and NewCo taking over the obligations to pay 
liabilities in relation to the assets. 

(c) The shares must not be redeemable shares. 

(d) The individual or trustee must own all of the shares in NewCo following the transfer. 

(e) The market value of the shares which are received for the transfer must be substantially 
the same as the market value of the assets transferred less any liabilities assumed. 

(f) Either: 

(i) the individual or trustee and NewCo are Australian residents; or 

(ii) each asset and the shares in NewCo must be taxable Australian property. 

(g) An individual or trustee cannot obtain roll-over for an asset that it transfers to NewCo, if 
the CGT asset is: 

(i) a collectable or personal use asset; or 

(ii) a decoration awarded for valour or brave conduct unless the individual or trustee 
has paid money or given property for it; or 

(iii) a precluded asset, which is: 

(A) a depreciating asset; 

(B) trading stock; or  

(C) an interest in the copyright in a film referred to in section 118-30; or 

(iv) an asset that becomes trading stock of the company just after the disposal. 

(h) If the individual or trustee transfers all of the assets of a business to NewCo, it cannot 
obtain roll-over for an asset that it transfers, if the CGT asset is: 

(i) a collectable or personal use asset; or 

(ii) a decoration awarded for valour or brave conduct unless the individual or trustee 
has paid money or given property for it; or 

(iii) an asset that becomes trading stock of the company just after the disposal unless 
it was trading stock when the trustee disposed of it. 

Note: 

There is no requirement that consideration is received for the transfer of the assets.  However if 
consideration is received it must be in the form of shares and the assumption of liabilities, 
cannot be redeemable shares and must have a market value substantially the same as the 
assets transferred less any liabilities assumed. (ATO ID 2004/94) 

5.3 CGT consequences of roll-over for individual or trustee  

(a) The individual or trustee disregards any capital gain on the transfer of the CGT assets. 
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(b) If all of the transferred assets were acquired by the individual or trustee pre-CGT then the 
trustee is taken to have acquired all of the shares issued in NewCo as consideration pre-
CGT.  

(c) If all of the transferred assets were acquired by the individual or trustee post-CGT: 

(i) The individual trustee is taken to have acquired all of the shares issued in NewCo 
as consideration post-CGT.  

(ii) The cost base of those shares will be equal to the market value of the precluded 
assets plus the cost base of the other assets less any assumed liabilities. 

(d) If some of the transferred assets were acquired by the individual or trustee pre-CGT and 
some post-CGT, some (but not all) of the shares will be taken to be acquired before pre-
CGT: 

(i) The individual or trustee is taken to have acquired a whole number of shares that 
does not exceed the following percentage of the shares in NewCo pre-CGT  

(A) the total market value of pre-CGT assets (except any precluded assets) less 
any liabilities assumed in relation to those assets                            .  

(B) the total market value of all assets less any liabilities assumed in relation to 
those assets 

(ii) The cost base of the post CGT shares will be equal to the market value of the 
precluded assets plus the cost base of the other assets acquired post-CGT less 
any assumed liabilities. 

5.4 CGT consequences of roll-over for NewCo  

(a) If the individual or trustee acquired the asset pre-CGT, NewCo is taken to have acquired 
the asset pre-CGT. 

(b) If the individual or trustee acquired the asset post-CGT 

(i) NewCo is taken to have acquired the asset post CGT. 

(ii) NewCo takes on the individual’s or trustee’s cost base of the CGT assets. 

Note:   

 If no shares are issued to the individual or trustee as consideration for the assets, then 
the cost base rules and apportionment of the number of shares taken to be acquired 
pre-CGT will not apply to the existing shares held in NewCo.  This is because these 
rules only apply to shares issued as consideration. 

 If there are pre-CGT assets and post-CGT assets being transferred, care will need to 
be taken in determining the number of shares to be issued.  For example, if pre-CGT 
assets and post-CGT assets are transferred and only one share is issued as 
consideration, then the share is unlikely to be taken to a pre-CGT share as not all of the 
shares can be pre-CGT shares if both pre-CGT and post-CGT assets are transferred. 

5.5 Consequences under Division 40 of the 1997 Tax Act 

(a) Ordinarily, the individual or trustee would have a balancing adjustment equal to the 
difference between the market value of the depreciating asset and the written down 
value. 
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(b) However, there is an automatic roll-over relief under section 40-340 of the 1997 Tax Act 
on the disposal of an asset to a wholly-owned company if the roll-over relief conditions in 
Subdivision 122-A would be satisfied. 

(c) For the purpose of the roll-over relief under Division 40: 

(i) the fact that a depreciating asset is a precluded asset for the purposes of 
Subdivision 122-A is ignored. 

(ii) there is no requirement that the individual or trustee chooses to apply the roll-over 
under Subdivision 122-A. 

(iii) The individual or trustee will disregard the balancing adjustment. 

(iv) NewCo depreciates the asset using the same method and effective life as the 
individual or trustee. 

 

Subdivision 122-B (partnership to company) 

5.6 Requirements 

(a) All of the partners in a partnership can choose to obtain roll-over if they dispose of CGT 
assets to a company (NewCo) provided that the following conditions are satisfied: 

(b) There must be a partnership. 

(c) Be careful if there are two or more trusts which have the same trustee as the ATO has 
questioned whether a number of trusts which have the same trustee can be considered 
to be a partnership. 

Partnership is defined in section 995-1(1) of the 1997 Tax Act to mean “an association of 
persons ……” 

(d) Therefore one of the trusts should appoint a different trustee before the restructure. 

(e) The consideration received by partners for the transfer of the assets must only consist of 
shares in NewCo and NewCo taking over the obligations to pay liabilities in relation to 
the assets. 

(f) The shares must not be redeemable shares. 

(g) The partners must own all of the shares in NewCo following the transfer. 

(h) The market value of the shares which are received for the transfer must be substantially 
the same as the market value of the assets transferred less any liabilities assumed. 

(i) The partners must own the shares in the same capacity that they owned their interest in 
the assets of the partnership. 

(j) Either: 

(i) the partners and NewCo are Australian residents; or 

(ii) each asset and the shares in NewCo must be taxable Australian property. 
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(k) The partners cannot obtain roll-over for their interest in an asset that they transfer to 
NewCo, if the CGT asset is: 

(i) a collectable or personal use asset; or 

(ii) a decoration awarded for valour or brave conduct unless the individual or trustee 
has paid money or given property for it; or 

(iii) a precluded asset, which is: 

(A) a depreciating asset; 

(B) trading stock; or  

(C) an interest in the copyright in a film referred to in section 118-30; or 

(iv) an asset that becomes trading stock of the company just after the disposal. 

(l) If the partners dispose of their interests in all of the assets of a business to NewCo, they 
cannot obtain roll-over for an asset that they transfer to the company, if the CGT asset is: 

(i) a collectable or personal use asset; or 

(ii) a decoration awarded for valour or brave conduct unless the individual or trustee 
has paid money or given property for it; or 

(iii) an asset that becomes trading stock of the company just after the disposal unless 
it was trading stock when the partnership disposed of it. 

5.7 CGT consequences of roll-over for partners 

(a) Each partner disregards any capital gain on the transfer of their interest in the CGT 
assets. 

(b) If a partner acquired all of their interests in the transferred assets pre-CGT then the 
partner is taken to have acquired its shares in NewCo pre-CGT.  

(c) If all of the interests in the transferred assets were acquired by the partner post-CGT: 

(i) The partner is taken to have acquired all of its shares in NewCo post-CGT.  

(ii) The cost base of those shares will be equal to the market value of the partners’ 
interest in the precluded assets plus the cost base of its interest in the other assets 
less any assumed liabilities. 

(d) If some of the transferred assets were acquired by the partner pre-CGT and some post-
CGT some (but not all) of the shares will be taken to be acquired before pre-CGT: 

(e) The partner is taken to have acquired the following percentage of the shares in NewCo 
pre-CGT  

the total market value of the partner’s interest in the pre-CGT assets (except any 
precluded assets) less any liabilities assumed in relation to those assets                                                                                     

the total market value of the partner’s interest in all assets less any liabilities 
assumed in relation to those assets 
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(f) The cost base of those shares will be equal to the market value of the partner’s interest 
in the precluded assets plus the cost base of the partner’s interest in the other assets 
acquired post-CGT less any assumed liabilities. 

5.8 CGT consequences of roll-over for NewCo: 

(a) If all of the partners acquired their interests in an asset pre-CGT, NewCo is taken to have 
acquired the asset pre-CGT. 

(b) If all of the partners acquired the assets post-CGT 

(i) NewCo is taken to have acquired the assets post CGT. 

(ii) NewCo takes on the sum of each partner’s cost base of their interest in the CGT 
assets. 

(c) If some partners acquired their interests pre-CGT and some post-CGT, then: 

(i) The company is taken to have acquired two separate assets: 

(A) one representing the extent to which the partners’ interests in the original 
assets were acquired pre-CGT – in which case the company is taken to 
have acquired that asset pre-CGT; and 

(B) one representing the extent to which the partners’ interests in the original 
assets were acquired post-CGT – in which case the company is taken to 
have acquired that asset post-CGT. 

(ii) The cost base of the post-CGT assets is the sum of the cost bases of the partners’ 
interests which were acquired post-CGT. 

5.9 Consequences under Division 40 of the 1997 Tax Act 

(a) Ordinarily, the partnership would have a balancing adjustment equal to the difference 
between the market value of the depreciating asset and the written down value. 

(b) However, there is an automatic roll-over relief under section 40-340 of the 1997 Tax Act 
on the disposal of an asset to a wholly-owned company if the roll-over relief conditions in 
Subdivision 122-B would be satisfied. 

(c) You ignore the fact that a depreciating asset is a precluded asset for the purposes of 
Subdivision 122-B. 

(d) The partnership will disregard the balancing adjustment. 

(e) NewCo depreciates the asset using the same method and effective life as the 
partnership. 

Subdivision 124-N (transfer of assets from unit trust to company) 

5.10 If the business is being operated through a unit trust and the unitholders would like to 
restructure into a company structure there are two possible roll-overs which would be available: 

(a) Subdivision 122-A roll-over (as outlined above); or 

(b) Subdivision 124-N roll-over. 
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5.11 The issue with a Subdivision 122-A roll-over is the requirement that the unit trust be the only 
shareholder of the company. 

5.12 The disadvantage of this is that the unitholders will own their shares in the company indirectly 
through their units in the unit trust. This raises a number of concerns including: 

(a) Franking credits – the unit trust will need to be a ‘fixed trust’ to pass on the franking 
credits. 

(b) If a ‘unitholder’ wants to exit the group, they need to sell to the other unitholders, 
whereas if they own the shares in the company directly they have more flexibility. 

5.13 The roll-over available under Subdivision 124-N will result in the unitholders owning the shares 
directly in the company. 

5.14 Requirements  

(a) All assets of the unit trust must be transferred to the company within the ‘trust restructure 
period’ – which is six months from date of first transfer of assets. 

The unit trust may retain sufficient assets to pay existing or expected debts. 

(b) The company must: 

(i) never have carried on commercial activities; 

(ii) not have any CGT assets other than small amounts of cash or debt; and 

(iii) not have any losses of any kind. 

Note – there is no requirement that the consideration for transfer of assets from the unit 
trust to the company must consist solely of shares. 

(c) After the restructure: 

(i) the unit holders must own shares in the company in the same proportion as their 
unit holding in the unit trust; and 

(ii) the market value of the shares each unit holder owns in the company must be 
substantially the same as the market value of their units in the unit trust. 

This means that the company would need to assume the debts in the unit trust as part of 
the consideration. 

(d) Both the unit trust and company must choose the roll-over. 

5.15 Consequences for the unitholders 

The consequences for unit holders are that: 

(a) the cost base of the units become the cost base of the shares; and 

(b) they can disregard any capital gain on the cancellation of their units (section 124-870). 

5.16 Consequences for the unit trust and the company 

(a) The unit trust ignores any capital gain on the transfer of CGT assets (section 124-875(1)) 
and any balancing adjustment on the transfer of plant and equipment (section 40-340). 
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(b) The company takes on the cost base of the CGT assets and adjustment value (written 
down value) of the depreciating assets. 

5.17 CGT event J4 

(a) The unit trust must be wound up within six months of the first asset being transferred to 
the company– otherwise CGT event J4 occurs at the end of the six months with the 
following consequences. 

(b) CGT event J4 will occur at the end of the six months for: 

(i) the company with respect to any CGT assets which were transferred that it owns 
at that point; and 

(ii) any unit holders of the unit trust who still own shares in the company. 

(c) If CGT event J4 occurs, then the following will result: 

(i) The company will have a capital gain equal to the difference between market value 
of the CGT assets when it acquired the CGT assets and its cost base at that time. 

(ii) The unit holders will have a capital gain equal to the difference between the 
market value of the shares at the time of the roll-over and the cost base of those 
shares at that time. 

 

Other issues to consider 

5.18 Part IVA  

(a) Sometimes a restructure from a:  

(i) unit trust to a company and the application of Subdivision 124-N; or  

(ii) trust or individual to a company and the application of Subdivision 122-A; or 

(iii) partnership to a company and the application of Subdivision 122-B, 

is used as part of a larger restructure which allows the unitholders, trustee, individuals or 
partnership (as the case may be) to apply other rollovers such as scrip for scrip under 
Subdivision 124-M. 

For example, ABC Unit Trust transfers to ABC Pty Ltd which issues shares to the 
unitholders as consideration. XYZ Pty Ltd (an existing entity owned by unrelated parties) 
then acquires the shares in ABC Pty Ltd and issues shares in itself as consideration. 

The unitholders will obtain: 

(i) roll-over relief under Subdivision 124-N; and 

(ii) roll-over relief under Subdivision 124-M. 

(b) The potential application of Part IVA should be considered in this context. 

There is a specific carve out from Part IVA where a taxpayer obtains a tax benefit which 
is ‘attributable to the making of an agreement, choice, declaration, election or selection, 
the giving of a notice or the exercise of an option …’ expressly provided for in the 1997 
or 1936 Tax Acts (s177C(2)). 
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However, this carve out is subject to the condition that the relevant Part IVA scheme was 
not entered into or carried out ‘for the purpose of creating any circumstance or state of 
affairs the existence of which is necessary to enable the declaration agreement, election, 
selection, choice, notice or option to be made, given or exercised’. 

The question which has to be considered in a restructuring exercise is whether 
embarking on a ‘series of transactions’ with one or more steps being designed to ‘set up’ 
the taxpayer to be able to make a further choice under the rollover provisions would 
provide a basis for the Commissioner to argue that the taxpayer has embarked on a 
scheme entered into for the purpose of being able to exercise the subsequent choices. 

5.19 What should be the paid up value of the shares in NewCo issued as consideration? 

(a) If shares are issued as consideration, then the market value of those shares issued must 
be substantially the same as the assets transferred less the liabilities assumed. 

(b) By way of example,  ABC Trust transfers goodwill to ABC Pty Ltd in exchange for 1 
million shares with a paid up value of $1 million.   

(c) Assume: 

(i) The goodwill at the time of transfer has a market value of $3 million. 

(ii) The cost base of the goodwill to ABC Trust is Nil. 

(iii) ABC Pty Ltd later sells the goodwill for $5 million. 

(d) ABC Pty Ltd’s balance sheet will reflect the goodwill at $1 million (the amount paid for the 
goodwill) and will have issued capital of $1 million. 

For tax purposes, ABC Pty Ltd’s cost base for the goodwill is nil. 

(i) For the purpose of calculating ABC Pty Ltd’s distributable surplus, the paid up 
value of the capital is $1 million. 

(ii) When the goodwill is disposed, ABC Pty Ltd: 

(A) has an accounting profit of $4 million (being $5 million less $1 million); 

(B) has a taxable capital gain of $5 million (being $5 million less nil); 

(C) has a tax liability of $1.5 million [being $5 million x 30%] (sufficient to pay a 
$3.5 million fully franked dividend). 

(iii) The balance sheet after paying tax will be as follows: 

Cash  $3,500,000 (sale price of $5 million less tax of $1.5 million) 

Retained profits  $2,500,000  (accounting profit of $4 m less tax of $1.5m) 

Issued capital             $1,000,000  

(iv) ABC Pty Ltd can pay a fully franked dividend of $2,500,000 (there will be excess 
franking credits).  There may also be top-up tax to pay.  The $1,000,000 will be a 
return of capital to shareholders.  Assuming a Nil cost base on the shares to ABC 
Trust, there will be a capital gain of $1 million.  ABC Trust may be able to apply the 
50% general discount and small business CGT concessions to the capital gain. 

(v) Alternatively, ABC Pty Ltd issues 3 million shares with a paid up value of $3 million 
to ABC Trust. 
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ABC Pty Ltd’s balance sheet will reflect the goodwill at $3 million and will have 
issued capital of $3 million. 

ABC Pty Ltd’s cost base for the goodwill is nil. 

(vi) When the goodwill is disposed, ABC Pty Ltd: 

(A) has an accounting profit of $2 million ($5 million less $3 million); 

(B) has a taxable capital gain of $5 million; 

(C) has a tax liability of $1.5 million (sufficient to pay a $3.5 million fully franked 
dividend); 

(vii) The balance sheet after paying tax will be as follows: 

Cash  $3,500,000 (sale price of $5 m less tax of $1.5m) 

Retained profits  $   500,000  (accounting profit of $2 m less tax of $1.5m) 

Issued capital        $3,000,000  

(viii) ABC Pty Ltd can pay a fully franked dividend of $500,000 (there will be excess 
franking credits).  There may also be top-up tax to pay.  The $3,000,000 will be a 
return of capital to shareholders.  Assuming a Nil cost base on the shares to ABC 
Trust, there will be a capital gain of $3 million.  ABC Trust may be able to apply the 
50% general discount and small business CGT concessions to the capital gain. 

5.20 Franking credits 

(a) The shareholder will need to hold the shares at risk for at least 45 days to obtain the 
benefit of the franking credits.  

(b) If shares are not held at risk for at least 45 days, the recipient may not get the benefit of 
the franking credits attaching to those dividends because this payment will breach the 
‘holding period’ requirements which must be satisfied in order for a shareholder to claim 
franking credits on shares.  

(c) These holding period provisions were contained in former sections 160 APHC to 
160 APHU of the 1936 Tax Act. The provisions were repealed when the dividend 
imputation measures were moved to Part 3–6 of the 1997 Tax Act. 

(d) While new holding rule provisions have not yet been legislated, the government 
announced at the time that legislation would be inserted into the 1997 Tax Act to confirm 
the holding rule requirements and that this legislation will have effect from 1 July 200217. 

(e) If a trust is the shareholder, it will need to make a family trust election in order to pass on 
the franking credits. 

5.21 General discount under Division 115 

(a) For the purpose of determining when the shares in the company were acquired for the 
purpose of the 50% general discount under Division 115, the shareholder is taken to 
have acquired the shares at the same time that the original asset involved in the roll-over 
was acquired. 

(b) This applies for roll-overs under Subdivision 122-A, 122-B and 124-N. 

                                                      
17 Treasurer’s press release No. 53, 13 May 2008 
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5.22 Other issues 

(a) There is no roll-over relief for trading stock under Division 70 of the 1997 Tax Act. 

(b) If the assets being transferred are dutiable property, there may be transfer duty payable 
on the transfer.  This will be determined on a State by State basis. 

(c) There may be GST implications on the transfer of assets (unless the supply is GST free 
or not a taxable supply). 

(d) Need to consider the commercial issues relating to the transfer of business assets. 

6. TRANSFER OF SHARES USING CGT ROLL-OVERS 

6.1 A common problem where clients operate their business through a company is that they build 
up significant assets in the entity which carries on the business, which means the retained 
earnings and assets will be continually exposed to that business risk.   

 
This issue is commonly dealt with by either: 

(a) Inserting a holding company between the shareholders and the trading company 
(HoldCo); or 

(b) The trading company issuing a discretionary dividend share to a company (BankerCo). 

6.2 Holding Company 

(a) A holding company could be interposed between the existing shareholders and the 
operating company utilising the capital gains tax rollover relief available under 
subdivision 122-A, subdivision 122-B, or Division 615  of the 1997 Tax Act.  

(b) The strategy of interposing HoldCo and declaring dividends from TradingCo to HoldCo 
provides asset protection benefits for the group as assets (including cash) can build up in 
HoldCo and then HoldCo can lend funds back to TradingCo or to members in the group. 

(c) It will be important that HoldCo enters into a loan facility and general security agreement 
with TradingCo whereby HoldCo takes security over all of the assets of TradingCo to 
secure the obligations under the terms of the loan facility. 

(d) To perfect its security interest, HoldCo must register its security interest on the Personal 
Property Security Register within 20 business days of signing the general security 
agreement. 

(e) If an external financier has a prior security interest registered over the assets of 
TradingCo, HoldCo and the external financier may need to enter into a deed of priority 
prior to HoldCo registering its interest. 

 

This strategy is illustrated in the following diagrams. 
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Subdivision 122-A will be relevant if HoldCo is being interposed between one 
shareholder and the trading company. 

The requirements for Subdivision 122-A are outlined above. 

Subdivision 122-B will be relevant if HoldCo is being interposed between one 
shareholder being a partnership and the trading company. 

The requirements for Subdivision 122-B are outlined above. 

Division 615 will be relevant if HoldCo is being interposed between more than one 
shareholder and the trading company. 

6.3 Requirements (Division 615) 

(a) A shareholder may choose to obtain a roll-over on the transfer of its shares to a company 
(HoldCo) under Division 615 of the 1997 Tax Act provided that the following conditions 
are satisfied: 

(i) The shareholder and at least one other entity own all of the shares in a company 
(Exchanging Shareholders). 

(ii) The Exchanging Shareholders dispose of all of the shares to a company (HoldCo) 
in exchange for shares in the HoldCo (and nothing else). 

(iii) The HoldCo must own all of the shares in the company immediately after all of the 
Exchanging Shareholders have transferred their shares (Completion Time). 

(b) Immediately after the Completion Time, each Exchanging Shareholder must own: 

(i) a whole number of shares in HoldCo; 

Loan Dividend 

    A     B 

HoldCo P/L 

TradingCo P/L  



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 27 

 

(ii) the percentage of the shares in the HoldCo that were issued to all Exchanging 
Shareholders must be same as the percentage of the shares in the original 
company that were owned and disposed of to HoldCo; and 

(iii) all of the shares in HoldCo must be owned by the Exchanging Shareholders (or no 
more than five shares in HoldCo can be owned by other entities provided that the 
market value of those shares are such that it is reasonable to treat the Exchanging 
Shareholders as owning all of the shares). 

(c) The following ratios must be equal. 

The ratio of: 

(i) the market value of each Exchanging Shareholders shares in HoldCo; to 

(ii) the market value of the shares in the HoldCo issued to all the Exchanging 
Shareholders (worked out immediately after the Completion Time). 

The ratio of: 

(i) the market value of that Exchanging Shareholder’s shares in the original company 
that were disposed of; to 

(ii) the market value of the shares in the original company that were disposed of 
(worked out immediately before the first disposal). 

(d) Either: 

(i) the shareholder is an Australian resident at the time their shares in the original 
company are disposed; or 

(ii) the shares in` the original company and HoldCo are taxable Australian property. 

(e) The shares must not be redeemable shares. 

(f) HoldCo to make a choice: 

Either: 

(i) If the original company was the head company of a consolidated group, then 
HoldCo must make a choice that the consolidated group continues within 28 days 
of the Completion Time or a longer period that the Commissioner allows. 

(ii) If the original company was not a head company, HoldCo must make a choice that 
section 615-65 (about consequences for HoldCo) applies within 2 months of the 
Completion Time or a longer period that the Commissioner allows. 

(g) The choice cannot be revoked. 

(h) The way the HoldCo prepares its income tax return is sufficient evidence of the making of 
the choice. 

Note:  However this would need to occur within the time requirements above. 

6.4 CGT consequences of roll-over for Exchanging Shareholder (Subdivision 124-A) 

(a) The Exchanging Shareholder disregards any capital gain on the transfer of the shares in 
the original company. 



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 28 

 

(b) If the Exchanging Shareholder acquired the shares in the original company pre-CGT, 
then the shares issued in HoldCo will be taken to be pre-CGT. 

(c) If the Exchanging Shareholder acquired the shares in the original company post-CGT, 
then: 

(i) the shares issued in HoldCo will be post-CGT; and 

(ii) the first element of the cost base of each of the shares in HoldCo will be calculated 
as follows: 

Cost base of the shares in the original company 
      The number of shares issued in HoldCo 

(d) If the Exchanging Shareholder acquired some of the shares in the original company pre-
CGT and some of the shares post-CGT. 

The whole number of shares in HoldCo which are pre-CGT will be the amount which 
does not exceed the following calculation: 

Number of shares issued in HoldCo x Number of pre-CGT shares in original company
        Number of shares in original company 

 

If the above calculation is less than one, then none of the shares in HoldCo will be taken 
to be acquired pre-CGT. 

The remaining number of shares in HoldCo will be post-CGT shares. 

(e) The first element of the cost base of each of the post-CGT shares in HoldCo will be 
calculated as follows: 

Cost base of the post-CGT shares in the original company 
   The number of post-CGT shares issued in HoldCo 

6.5 Consequences for HoldCo (section 615-65) 

(a) If any of the original company’s assets were acquired by it pre-CGT, then the number of 
shares which HoldCo acquires in the original company which will be taken to be acquired 
by HoldCo pre-CGT is the greatest possible whole number (when expressed as a 
percentage of all shares) that does not exceed the following calculation: 

(b) The market value of the original company’s assets that it acquired pre-CGT less its 
liabilities (if any) in respect of those assets; expressed as a percentage of the market 
value of all the original company’s assets less all of its liabilities. 

(c) The first element of the cost base of HoldCo’s shares in the original company that are 
post-CGT shares is calculated as follows: 

The total cost bases (as at Completion Time) of the original company’s assets that 
it acquired post-CGT less its liabilities (if any) in respect of those assets. 

Issues in relation to liabilities: 

If a liability is not in respect of a specific asset or assets of the original company it is 
taken to be a liability in respect of all assets of the original company. 

If a liability is in respect of two or more assets, the proportion of the liability that is in 
respect of any one of those assets is equal to: 

The market value of the assets                                                           . 
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   Total market value of all of the assets that the liability is in respect of 

6.6 Issues in relation to interposing HoldCo 

(a) CGT event K6 issues for shareholders with pre-CGT shares in HoldCo if Division 149 
has been triggered in the original company. 

(b) For example:   

(i) Two of the shareholders of DDD Pty Ltd acquired their shares pre-CGT.   Division 
149 was triggered in July 1990 when there was a change in the majority 
underlying ownership.  

(ii)  All of the shareholders transfer their shares in DDD Pty Ltd to HoldCo Pty Ltd and 
both the shareholders and HoldCo choose to apply roll-over under Division 615. 

(c) When will the shareholders be taken to have acquired their shares in HoldCo? 

(i) The two shareholders which held their shares in DDD Pty Ltd pre-CGT will be 
taken to have acquired their shares in HoldCo Pty Ltd pre-CGT. 

(ii) The other shareholders will be taken to have acquired their shares in HoldCo Pty 
Ltd post-CGT. 

(d) When will HoldCo be taken to have acquired its shares in DDD? 

(e) Some of the shares that HoldCo owns in DDD will be taken to have been acquired pre-
CGT if any of DDD’s assets were acquired by it pre-CGT. 

(f) Division 109 of the 1997 Act outlines when a CGT asset is ‘acquired’.   Item 14 of the 
table in section 109-55 provides that where an asset is acquired before 20 September 
1985, and there has since been a change in the majority underlying interests in the 
assets (that is, Division 149 applies), the asset is taken to have been acquired when the 
change occurred. 

(g) Therefore, if DDD has a CGT Event happening in relation to one of the CGT assets 
which were acquired pre-CGT, under Division 109 the asset would have been taken to 
have been acquired when the change in majority ownership occurred. 

(h) The issue is, when applying section 615-65(3), whether the assets which are taken to be 
post-CGT assets because of Division 149, are taken to have been acquired post-CGT or 
when they actually were acquired? 

(i) The ATO’s view in Private Binding Ruling Authorisation Number 1011708175325 is that 
where Division 149 has occurred in relation to the original company, then the assets will 
be taken to have acquired post-CGT (for the pre-CGT assets, when Division 149 was 
triggered).  This means that none of the shares which HoldCo acquires will be pre-CGT. 

(j) This means that CGT event K6 will occur in relation to the pre-CGT shares which the two 
shareholders hold in HoldCo. 

(k) This is because all of the assets in HoldCo, being the shares in DDD Pty Ltd will be 
acquired post-CGT. 

(l) If, however HoldCo was not interposed and the shareholders sold their pre-CGT shares 
in DDD Pty Ltd, CGT event K6 may not apply because for the purpose of CGT event K6 
the Commissioner ignores the operation of Division 149. 

Taxation Ruling TR 2004/18 provides: 
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“For CGT event K6 purposes, the item of property is taken to have been acquired 
at the time the ITAA 1936 or ITAA 1997 treats the CGT asset as having been 
acquired … “ (paragraph 64) 

“An exception applies whether the CGT asset is treated as having been acquired 
post-CGT because of the operation of Division 149.  In this case, the item of 
property continues to be treated as having been acquired pre-CGT for the 
purposes of CGT event K6. 

Continuing to treat the item of property as acquired pre-CGT is consistent with the 
objective of CGT event K6.  As an anti-avoidance or transitional provision, it is 
designed to capture the accumulation of post-CGT acquired property in a 
company with pre-CGT shareholders.  CGT event K6 is not targeted at the 
accumulation of property which is only deemed post-CGT acquired because of the 
operation of another anti-avoidance or transitional provision in Division 149. 

Extending the context of the deeming in Division 149 to the operation of CGT 
event K6 could lead to one deemed result from an anti-avoidance provision 
adversely interacting with another deemed result from another ant-avoidance 
provision.” (paragraph 65, 66 and 67) 

6.7 Accessing small business CGT concessions 

(a) Interposing HoldCo may result in significant adverse consequences for clients who would 
otherwise be able to access the small business CGT concessions.  

(b) If the shareholders sell their shares in HoldCo, they may be able to claim the small 
business CGT concessions provided that at least 80% of the market value of HoldCo’s 
assets are ‘active assets’18. 

(c) There is a potential problem if the loans that HoldCo makes back to TradingCo or to 
other entities exceed 20% of the market value of all assets in HoldCo. The only assets 
that HoldCo may actually have may be its shares in TradingCo and the loans advanced 
to TradingCo and other entities. Therefore over time it would be relatively easy for this 
20% threshold to be tripped.  

(d) The issue if that occurs is whether those loans will be ‘active assets’ and this could be 
problematical. The loans from HoldCo to TradingCo will be ‘financial instruments’. In 
order for these to qualify as active assets it is necessary that they are ‘inherently 
connected with a business’ carried on by HoldCo19.  

(e) There are arguments that HoldCo is carrying on a business and that loans made by 
HoldCo to TradingCo (being its subsidiary) will be assets inherently connected with that 
business and therefore active assets.  

In American Leaf Blending Co Sdn Bhd v Director-General of Inland Revenue20, Lord 
Diplock stated that: 

in the case of a company incorporated for the purpose of making profits for its shareholders 
any gainful use to which it puts any of assets prima facie amounts to the carrying on of a 
business…. The carrying on of ‘business’ no doubt, usually calls for some activity on the 
part of whoever carries it on, though, depending on the nature of the business, the activity 
may be intermittent with long intervals of quiescence in between21  

                                                      
18 Section 152-40(3) of the 1997 Tax Act 
19 Section 152-40(3)(b)(ii) of the 1997 Tax Act 
20 [1978] 3 All ER 1185 
21 Page 1188 



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 31 

 

The ATO accepted in Taxation Ruling TR 2002/11 (about STS average turnover), that 
‘the use by a company of its assets to produce profits for its shareholders prima facie 
amounts to the carrying on a business by the company’. 

A company can carry on the business of a holding company, even if the holding 
company is not involved in the active management22. 

In Private Binding Ruling Authorisation Number 80022, the ATO accepted that a loan 
was inherently connected with a business that a holding company carried on as it was 
lent by the parent to fund stock and debtors of the subsidiary company. 

While these arguments support the contention that the loans from HoldCo to TradingCo 
will qualify as active assets there is still some degree of uncertainty about what approach 
the ATO would take in particular circumstances.  

In any case, the loans to other entities are unlikely to be ‘active assets’. 

6.8 Franking credits 

To satisfy the holding period rule and therefore access franking credits, the shares must be 
held at risk for at least 45 days (90 days if a redeemable preference share).  

If a trust is the shareholder of HoldCo, it will need to make a family trust election in order to 
pass on the franking credits. 

6.9 Banker Company 

An alternative strategy to the holding company which provides substantially the same asset 
protection advantages but reduces the small business CGT concession risk of not satisfying the 
active asset test for the shares (80% test) is to incorporate a separate company which acts as a 
‘banker’ and for TradingCo to issue dividend access shares to BankerCo. This alternative 
structure is outlined in the following diagram.  

 
 
 
 
 
 
 
 
 
                                              
 
 
                                          shareholders 
 
 
 
 
 

 

Under this alternative the retained profits of TradingCo are reduced and BankerCo 
(which has the same shareholders as TradingCo) becomes a creditor.   

Like the HoldCo option, BankerCo can lend funds to TradingCo and other entities as a 
secured creditor. 

                                                      
22 Spassked Pty Limited v Commissioner of Taxation [2003] FCAFC 282, Federal Commissioner of Taxation v 

Total Holdings (Australia) Pty Ltd [1979] FCA 30 
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6.10 The issue of dividend access shares to BankerCo should not trigger any adverse value shifting 
consequences.  

(a) The value shifting rules will apply to arrangements that reduce the value of some shares 
and increase the value of others irrespective of whether there is a tax avoidance 
purpose. 

(b) If there is a value shift this may result in a deemed capital gain (or cost base reduction) in 
respect of existing shares held by the clients. 

(c) Although the value shifting rules will apply, it is unlikely that the issue of the discretionary 
dividend shares or declaration of dividends on those shares would have any 
consequences under the provisions, because of the application of the ‘reversal rule’ in 
section 725-90. 

(d) Some time ago we obtained a private ruling from the ATO in which they indicated that, 
the declaration of a dividend on discretionary dividend shares might trigger a value shift; 
but this would have no consequence under the value shifting rules because, once the 
dividend was actually paid, any value shift was reversed. 

(e) The edited version of this private ruling can be accessed on the ATO register of private 
binding rulings. The authorisation number is 66948. 

6.11 What happens if the shares in TradingCo are to be sold to a third party? 

(a) It will be easier to satisfy the 80% test, as all (if not the majority) of assets in TradingCo 
should be active assets. 

(b) The shareholders will keep BankerCo Pty Ltd which means that they do not have to deal 
with any retained profits before the sale of the shares. 

(c) Before the shareholders sell their shares in TradingCo, the dividend access share should 
be dealt with. 

(d) The benefit of having a redeemable preference share is that the company does not have 
to go through the share-buy back provisions in the Corporations Act (which require ASIC 
to have a two week notice period before the buy-back can occur). 

(e) Also, although TD 2006/77 provides that for the purpose of determining whether an 
individual is a significant individual or CGT concession stakeholder you ignore 
redeemable preference shares, the shares should be redeemed prior to entering into the 
sale agreement. 

6.12 Ownership of BankerCo 

(a) BankerCo could be owned by the same shareholders of TradingCo or by a trust 
controlled by the shareholders. 

(b) If the shares in BankerCo are owned by the same shareholders as TradingCo, there 
should be minimal risk that the ATO would attempt to attack this arrangement as: 

(i) there are commercial reasons for wanting to warehouse profits in a separate entity 
to the operating entity which can easily be carved off; and 

(ii) the shareholders of BankerCo are the same as the shareholders of the operating 
company (which is similar to that which would have been achieved by applying the 
Division 615 roll-over). 
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However, this means that there would still be exposure for them in relation to any 
dividends paid to the existing shareholders.  If the shareholders receive dividends they 
could gift these amounts to trusts, however this may leave them exposed to sections 120 
and 121 of the Bankruptcy Act. 

(c) If BankerCo is owned by a trust, there will also be an added level of asset protection for 
the individuals. 

(d) However, there is a real risk that the ATO may attempt to attack the BankerCo strategy 
due to their perceived misconception that the only reason discretionary dividend shares 
are issued is to enable taxpayers to obtain a tax benefit. 

(e) To obtain a greater level of asset protection for the individual but with a much reduced 
risk that the ATO could attempt to attack the strategy, BankerCo could be owned by a 
trust, but a clause could be inserted into the deed for the trust (which could not be varied) 
which has the following effect: 

(f) Any dividends received by the trust from TradingCo are to be either accumulated by the 
trustee or paid to individuals who are in the highest marginal tax bracket. 

(g) There are further asset protection benefits to accumulating the income. 

(h) As there will not be any beneficiaries entitled to the income, the trustee will pay tax at the 
top marginal tax rate (assume 46.5%).   

(i) The benefit of accumulating the income is that, the income does not flow out to 
individuals but remains protected in the trust.  The trustee can then make capital 
distributions of the ‘taxed income’ in later years.  As this has already been taxed in the 
hands of the trustee, it will not be taxed again in the hands of the beneficiaries.  

6.13 Franking credits 

To satisfy the holding period rule in relation to franking credits, the shares must be held by the 
shareholder for at least 45 days (or 90 days if the shares are redeemable preference shares).  

If a trust is the shareholder of HoldCo, it will need to make a family trust election in order to 
pass on the franking credits. 

Scrip for Scrip roll-over 

6.14 Scrip for scrip roll-over may be available where one company acquires at least 80% of the 
shares in an original company under a ‘single arrangement’ and some part of the consideration 
paid to the shareholders in the original company consists of shares in the acquiring company.  

6.15 Requirements 

(a) A shareholder may choose to obtain a roll-over on the transfer of its shares to a company 
under subdivision 124-M if the following conditions are satisfied. 

(b) The shareholder exchanges a share in a company for a share (replacement share) in 
another company. 

(c) The exchange is in consequence of a single arrangement in which: 

(i) the acquiring company that is: 

(ii) not a member of a wholly-owned group becomes the owner of 80% or more of the 
voting shares in the original entity; or 
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(iii) the acquiring company that is a member of a wholly-owned group increasing the 
percentage of voting shares that it owns in the original entity, and that company or 
member of the group becomes the owner of 80% or more of those shares; and 

(iv) the arrangement must be one in which at least all owners of voting shares in the 
original company (except the acquiring company) could participate; and 

(v) the arrangement must be one in which participation was available on substantially 
the same terms for all of the owners of shares of a particular type in the original 
company. 

(d) The shareholder acquired its original share on or after 20 September 1985 (does not 
apply to pre-CGT shares). 

(e) Apart from the roll-over, the shareholder would make a capital gain. 

(f) The replacement share is in a company (replacement company) that is: 

(i) the acquiring company (if the acquiring company is not part of a wholly-owned 
group); or 

(ii) the ultimate holding company of the wholly-owned group (a company is the 
ultimate holding company of a wholly-owned group if it is not a 100% subsidiary of 
another company in the group) 

(g) The shareholder chooses to obtain the roll-over or, if the shareholder is a significant 
stakeholder or common stakeholder, the shareholder and replacement company jointly 
choose to obtain the roll-over. 

A shareholder is a significant stakeholder if it had a significant stake in the original 
company just before the arrangement started and a significant stake in the replacement 
company or was an associate of the replacement company just after the arrangement 
was completed. 

An entity has a ‘significant stake’ if they and their associates between them hold shares 
carrying entitlements to 30% or more of voting rights, dividends or capital.23 

A shareholder is a common stakeholder if it had a common stake in the original company 
just before the arrangement started and a common stake in the replacement company 
just after the arrangement was completed.  A shareholder cannot be a common 
stakeholder if either the original or replacement company had at least 300 members. 

Entities and their associates have a ‘common stake’ if they have an interest in the 
original company and the replacement company, which in aggregate consists of 80% or 
more of the voting rights, dividend entitlements or capital entitlements in the original 
company and the replacement company.24  

(h) If the shareholder is a significant stakeholder or common stakeholder, the shareholder 
must inform the replacement company in writing of the cost base of its original shares 
worked out just before a CGT event happened in relation to it. 

(i) If the scrip for scrip restructure is not undertaken between parties dealing at arm’s length 
and both the original and replacement companies do not have at least 300 members, 
then the: 

(i) capital proceeds issued to the shareholders must be at least substantially the 
same as the market value of their original shareholding; and 

                                                      
23 section 124-783(6) of the 1997 Tax Act 
24 section 124-783(9) of the 1997 Tax Act 
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(ii) replacement shares must carry ‘the same kind of rights and obligations as those 
attached to’ the original shares. 

6.16 CGT Consequences of the roll-over for shareholder 

(a) The capital gain on the shareholder’s original share is disregarded provided that there 
are no ineligible proceeds. 

(b) There is a partial roll-over if the capital proceeds for the original shares include 
something (the ineligible proceeds) other than the replacement shares.  For example: 

(i) Jack receives 1 BHP share plus $2 cash for each 5 XYZ shares. 

(ii) The cash of $2 would be ineligible proceeds 

(c) The cost base of the replacement share is worked out by reasonably attributing the cost 
base of the original share to the replacement share.  However, the cost base of the 
original share must first be reduced by the amount that is attributable to the ineligible 
part. 

6.17 CGT Consequences of the roll-over for Replacement Company 

If there is a significant stakeholder or common stakeholder involved, the cost base of 
the shares acquired by the acquiring company will be equivalent to the cost base of the shares 
that the shareholders had in the original company.  

6.18 Other issue 

Scrip for scrip rollover is not available if the shareholders in the original company could have 
applied roll-over under Division 122 (transfer of assets to a wholly-owned company) or Division 
615 (exchange of shares in one company for shares in another company). 

7. SMALL BUSINESS RESTRUCTURE ROLL-OVERS 

7.1 The small business restructure roll-overs (SBRRs) which are contained in Subdivision 328-G of 
the Income Tax Assessment Act 1997 (Cth) (1997 Tax Act) apply to: 

(a) transfers of  assets subject to the capital gains provisions (CGT assets) where the CGT 
event occurs on or after 1 July 2016; 

(b) transfers of depreciating assets, where the balancing adjustment event occurs on or after 
1 July 2016; and 

(c) transfers of trading stock or revenue assets where the transfer occurs on or after 1 July 
2016. 

7.2 The purpose of the SBRRs as stated in the Explanatory Memorandum to the Tax Laws 
amendment (Small Business Restructure Roll-over) Bill 2016 (SBRR EM) which introduced the 
changes is as follows: 

(a) To provide greater flexibility for small business owners to change the legal structure of 
their businesses. 

(b) To make it easier for small business owners to restructure by allowing them to defer 
gains or losses that would otherwise be realised when business assets are transferred 
from one entity to another as part of a genuine restructure. 
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7.3 There are a number of requirements which need to be satisfied to access the SBRRs including 
the requirement that the transaction is part of a “genuine restructure of an ongoing business”.   

7.4 If all of the requirements are satisfied, then to access the SBRRs both the transferor and 
transferee must choose to apply Subdivision 328-G to the assets which are transferred.  The 
choice to apply Subdivision 328-G is made on an asset by asset basis.  This means that clients 
may choose the SBRRs in relation to only some of the assets transferred and other 
concessions or roll-overs to other assets. 

7.5 The SBRRs are an alternative to the concessions and/or roll-overs which are currently 
available.  Examples of these are as follows. 

(a) For CGT assets 

(i) Division 152 of the 1997 Tax Act (small business CGT concessions); 

(ii) Subdivision 122-A of the 1997 Tax Act (transfers of CGT assets from individuals or 
trustees to a wholly-owned company); and 

(iii) Subdivision 122-B of the 1997 Tax Act (transfers of CGT assets from a partnership 
to a wholly owned company); and 

(iv) Subdivision 124-N of the 1997 Tax Act (transfers of CGT assets from a unit trust to 
a company); and 

(b) Division 40 or Subdivision 328-D of the 1997 Tax Act for depreciating assets. 

7.6 The SBRRs have extended the assets and transfers to which roll-over relief was previously 
available.  These include transfers of: 

(a) trading stock (without the requirement of retaining a 25% interest); 

(b) revenue assets; 

(c) assets regardless of the type of entity (for example, it is possibly to apply the SBRRs to 
transfers from a company to another company, to individuals, to partnerships and to 
trusts). 

7.7 However, before undertaking a restructure to access the SBRRs: 

(a) care will be required to ensure that all of the requirements are satisfied; 

(b) a comparison between the consequences of applying the SBRRs and other roll-overs will 
need to be considered to determine which is the best option for the client; and 

(c) other ‘non income tax’ considerations, such as duty and GST will need to be considered. 

7.8 Requirements to be satisfied to access the SBRRs 

The requirements to access the SBRRs are contained in section 328-430 of the 1997 Tax Act.   

Note:  The SBRRs are not available if the transferor or the transferee is either an exempt entity 
or a complying superannuation fund25. 

                                                      
25 Section 328-430(2) of the 1997 Tax Act 
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Summary of requirements 
 Requirement 
Requirement 1 Genuine restructure of an ongoing business 

 Genuine restructure 
 

 Safe habour rule 
Requirement 2 Both transferor and transferee must satisfy small business entity 

(SBE) requirement 
 Be a SBE 
 Be ‘connected to’ or have an ‘affiliate’ which is a SBE 
 Be a partner in a partnership which is a SBE 

Requirement 3 Active asset at time of the transfer 
If the SBE is a ‘connected entity’, ‘affiliate’ or partnership – then the 
asset must be being used by the SBE 

Requirement 4  No change in ultimate economic ownership 
 Trace through to individual owners 
 Special rule for discretionary trusts 

Requirement 5 Both transferor and transferee must be Australian residents for tax 
purposes 

Requirement 6 Both transferor and transferee must choose to apply the SBRRs 
 

Requirement 1:  Genuine restructure of an ongoing business 

7.9 The transaction must be or be part of, a genuine restructure of an ongoing business26. 

(a) The two key issues with this first requirement are as follows: 

(i) There must be a restructure of a business. This indicates that the SBRRs only 
apply to the transfer of business assets and not the transfer of shares or units. 

(ii) The transaction is or is part of a ‘genuine restructure of an ongoing business’.   

(b) The ‘genuine restructure of an ongoing business’ requirement can be satisfied in one of 
two ways: 

(i) The satisfaction of the ‘safe habour rule’ in section 328-435 of the 1997 Tax Act. 

(ii) However, even where the ‘safe harbour rule’ is met, the application of Part IVA of 
1936 Tax Act would still need to be considered.  

(iii) The transaction is or is part of a ‘genuine restructure’.  

(c) Whether this is satisfied will be a question of fact having regard to all of the 
circumstances. 

7.10 What is the ‘safe habour rule’? 

(a) The ‘safe habour rule’ as contained in section 328-435 of the 1997 Tax Act is follows: 

(b) A transaction is or is a part of a genuine restructure of an ongoing business if, in the 
three year period after the transaction takes effect: 

(i) there is no change in ultimate economic ownership of any of the significant 
assets of the business (other than trading stock) that were transferred under the 
transaction; and 

                                                      
26 Section 328-430(1)(a) of the 1997 Tax Act 
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(ii) those significant assets continue to be active assets; and 

(iii) there is no significant or material use of those significant assets for private 
purposes. 

[emphasis added] 

(c) The major issue for clients is that they will not know whether the ‘safe habour rule’ is 
satisfied until three years after the transaction occurs. 

(d) Even if the ‘safe habour rule’ is satisfied, clients will still need to consider the 
application of Part IVA. 

(e) Law Companion Guidelines LCG 2016/3 provides an example (Example 10) where the 
safe habour rule may be satisfied, however the application of Part IVA would need to 
be considered.  The example given is as follows: 

A sole trader wants to sell his business to the father of his sister’s husband.  The 
sole trader transfers the business assets to a trust which makes a family trust 
election specifying the sole trader’s sister as the test individual. After the transfer 
the father manages the business and the trustee distributes the trust income and 
capital to him and his family. 

(f) Part IVA of the 1936 Tax Act would need to be considered. 

7.11 What is a ‘genuine restructure of an ongoing business”? 

(a) Even if the safe habour rule cannot be satisfied, the first requirement will be met if the 
transaction is a ‘genuine restructure’. 

(b) Guidance as to what is a ‘genuine restructure of an ongoing business’ can be obtained 
from the SBRR EM and Law Companion Guidelines LCG 2016/3. 

(a) SBRR EM 

The SBRR EM states:27 

The genuine restructure principle distinguishes genuine restructures from artificial or 
inappropriately tax-driven schemes.  This acknowledges that while tax considerations are 
significant factors in small business structuring, a minority of taxpayers and advisers may try 
to manipulate the operation of a ‘black letter’ provision of the tax law to achieve an 
inappropriate or uneconomic tax outcome. 

(b) The SBRR EM28 provides the following factors that would indicate a genuine 
restructure of an ongoing business. 

(i) It is a bona fide commercial arrangement undertaken to enhance business 
efficiency. 

(ii) The business continues to operate following the transfer, through a different 
entity structure but under the same ultimate economic ownership. 

(iii) The transferred assets continue to be used in the business. 

                                                      
27 at paragraph 1.20 
28 at paragraph 1.22 
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(iv) The restructure results in a structure likely to have been adopted had the 
business owners obtained appropriate professional advice when setting up the 
business. 

(v) The restructure is not artificial or unduly tax driven. 

(vi) It is not a divestment or preliminary step to facilitate the economic realisation of 
assets. 

(c) Law Companion Guidelines LCG 2016/3 

The purpose of LCG 2016/3 is to provide guidance as to the meaning of ’genuine 
restructure of an ongoing business’ for the purpose of accessing the SBRRs.   

(d) Features of a ‘genuine restructure of an ongoing business' 

LCG 2016/3 lists a number of features which would indicate that a transaction is, or is 
part of, a 'genuine restructure of an ongoing business'.  These are as follows:29   

(i) It is a bona fide commercial arrangement undertaken in a real and honest sense 
to: 

(A) facilitate growth, innovation and diversification; 

(B) adapt to changed conditions, or 

(C) reduce administrative burdens, compliance costs and/or cash flow 
impediments. 

(ii) It is authentically restructuring the way in which the business is conducted as opposed to 

a 'divestment' or preliminary step to facilitate the economic realisation of assets. 

(iii) The economic ownership of the business and its restructured assets is 
maintained. 

(iv) The small business owners continue to operate the business through a different 
legal structure. For example, there is: 

(A) continued use of the transferred assets as active assets of the business; 

(B) continuity of employment of key personnel; and 

(C) continuity of production, supplies, sales or services. 

(v) It results in a structure likely to have been adopted had the small business 
owners obtained appropriate professional advice when setting up the business. 

(e) Taxation considerations may factor in restructuring30  

The Commissioner acknowledges that tax considerations are factors that can be taken 
into account under a genuine small business restructure. For example, a sole trader 
subject to the highest marginal rate moving to a company structure to access the lower 
corporate tax rate.   

However, this is not without limits. There are concerns where the restructure is 
contrived or unduly tax driven in the sense that it achieves a tax outcome that does not 
reflect the economic reality or creates an outcome that would, but for the SBRR, 

                                                      
29 at paragraph 7 
30 at paragraphs 8 and 9 
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ordinarily attract other integrity measures in the law. For example, a restructure 
directed at eliminating an impending or existing tax liability, would indicate that a 
restructure is not a 'genuine restructure of an ongoing business'.  

(f) Factors which tend to indicate that a restructure is not a 'genuine restructure of an 
ongoing business'  

The following factors indicate that the restructure is not a ‘genuine restructure of an 
ongoing business’:31   

(i) Where the restructure is a preliminary step to facilitate the economic realisation 
of assets, or takes place in the course of a winding down to transfer wealth 
between generations. 

(ii) Where the restructure effects an extraction of wealth from the assets of the 
business (including accumulated profits) for personal investment or consumption 
or otherwise designed for use outside of the business. 

(iii) Where artificial losses are created or there is a bringing forward of their 
recognition. 

(iv) The restructure effects a permanent non-recognition of gain or the creation of 
artificial timing advantages. 

(v) There are other tax outcomes that do not reflect economic reality. 

(g) Examples 

LCG 2016/3 provides a number of examples which may indicate the transaction is or is 
not a ‘genuine restructure of an ongoing business’. 

Examples 1 to 4 are examples whose features indicate that the restructure is a 
‘genuine restructure of an ongoing business’. 

(i) Example 1:  Restructuring from an individual to a discretionary trust for asset 
protection reasons and due to the growth of the business. 

(ii) Example 2:  Restructuring from a discretionary trust to a company to allow for 
shares to be issued to key employees. 

(iii) Example 3:  Restructuring from a partnership to a company to allow for new 
capital to be injected into the business.   

(iv) Example 4:  Restructuring from a company to an individual to simplify the 
business affairs. 

Note:  If there is a change in ownership of the entities or if any of the assets 
cease to be active assets within three years, the client will need to show that at 
the time the transaction occurred, it was not part of a plan to divest the assets. 

Examples 5 to 7 are examples whose features indicate that the restructure is not 
a ‘genuine restructure of an ongoing business’. 

(v) Example 5:  A company transfers business assets to the shareholders as 
prospective purchasers do not want to acquire the shares in the company.  After 
12 months of the transaction, the shareholder disposes of the businesses assets 
to the purchasers. The shareholders obtain the 50% general discount. 

                                                      
3131 at paragraph 10 



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 41 

 

(vi) Example 6:  A company operates two separate businesses.  The shareholder 
(father) is looking to retire and pass control of the businesses to his sons (one 
business each). The company transfers one business to another company which 
is owned by the father.  Within three years the father transfers his shares in the 
first company to one of his sons and the shares in the second company to his 
other son. 

(vii) Example 7:  A business is operated through a trust which has unpaid income 
distributions owing to a company.  The trust transfers the assets to the company 
in satisfaction of the unpaid income distributions.  The company then transfers 
the business assets to another trust who then sells the assets to a third party. 

(viii) The transaction may be a genuine restructure if the trust transfers the assets to 
the company in satisfaction of the unpaid income distributions and the business 
continued to be operated in the company (Example 8). 

(ix) Example 9 is an example of the application of ‘significant assets’ and the ‘safe 
habour rule’. 

Example 9:  A sole trader transfers the business assets and premises to a 
company.   The premises (in terms of value compared to the other business 
assets) is a significant asset of the business.  Twelve months after the 
transaction occurs, the sole trader finalises her matrimonial property settlement 
and transfers the premises to her former partner and begins operating the 
business online. 

As the premises are a significant asset, the sole trader cannot rely on the ‘safe 
habour rule’ even though the company continues to carry on the business.  The 
transaction may still be a ‘genuine restructure’ though. 

Requirement 2:  Small business entity 

7.12 Both the transferor and transferee must be one or more of the following:32 

(a) Be a small business entity for the income year during which the transfer occurred. 

(b) An entity which has an affiliate that is a small business entity for the year in which the 
transfer occurred. 

(c) An entity which is connected with an entity that is a small business entity for the year in 
which the transfer occurred. 

(d) Be a partner in a partnership that is a small business entity for the year in which the 
transfer occurred. 

7.13 What is a small business entity? 

(a) An entity is a small business entity33 for an income year if it: 

(i) carries on business in the income year; and 

(ii) at least one of the following applies. 

(A) It has an aggregated turnover of less than $10 million34 for the income 
year (worked out at the end of the year). 

                                                      
32 Section 328-430(1)(b) of the 1997 Tax Act 
Sas defined in section 328-110 of the 1997 Tax Act 
34 From 1 July 2016 
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(B) It carried on business in the previous year and had an aggregated 
turnover of less than $10 million for the previous income year. 

(C) Its aggregated turnover for the current year is likely to be less than $10 
million (provided that if it carried on business for the previous two years its 
aggregated turnover for those two years was not $10 million or more). 

Requirement 3:  Active asset requirement 

7.14 At the time the transfer takes effect, the CGT asset (other than a depreciating asset) must be: 

(a) an active asset of the transferor and the transferee; and 

(b) if under Requirement 2 above: 

(i) the ‘small business entity’ was an affiliate or connected entity of the transferor 
and/or the transferee, then the affiliate or connected entity (as the case may be) 
must be using the asset in carrying on its business; and 

(ii) a party to the transaction was a partner in a partnership that was a small 
business entity, then the asset must be an interest in an asset of the partnership 
and be used by the partnership in carrying on its business. 

Note:  The asset only needs to be an ‘active asset’ at the time the transfer occurs, it does 
not have to be an active asset for at least half the time the asset is owned.  

7.15 What is an active asset? 

(a) A CGT asset is an active asset if at that time: 

(i) the taxpayer owns the asset (whether the asset is tangible or intangible) and it is 
used, or held ready for use, in the course of carrying on a business that is carried 
on (whether alone or in partnership) by either the taxpayer, the taxpayer’s 
affiliate or another entity that is connected with the taxpayer;  

(ii) if the asset is an intangible asset – the taxpayer owns it and it is inherently 
connected with a business that is carried on (whether alone or in partnership) by 
the taxpayer, the taxpayer’s  affiliate or another entity that is connected with the 
taxpayer.35 

(b) Note: some assets cannot be active assets, being:  

(i) financial instruments (such as loans, debentures, bonds, promissory notes, 
futures contracts, forward contracts, currency swap contracts and a right or 
option in respect of a share, security, loan or contract); or 

(ii) assets where the main use is to derive rent, interest or royalties.36 

7.16 Shares or interests in a trust 

Although shares in a company that is an Australian resident at that time or interests in a 
trust that is a resident trust for CGT purposes for the income year may be active assets 
provided that at least 80% of the market value of all of the assets of the company or trust 
are active assets,37 transfers of shares and trust interests are unlikely to be eligible to 
access the SBRRs because: 

                                                      
35 Section 152-40(1) of the 1997 Tax Act 
36 Section 152-40(4) of the 1997 Tax Act 
37 Section 152-40(3) of the 1997 Tax Act 



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 43 

 

(i) the roll-over applies to the restructure of a business not the shareholding; and 

(ii) the ‘small business entity’ requirement (Requirement 2 above) is unlikely to be 
satisfied. 

7.17 Examples 

Examples of transactions where Requirement 3 is satisfied:   

(a) Sam Jones carries on business and is a small business entity (SBE).  Sam transfers 
the business assets to ABC Trust who will use the assets in carrying on its business 
and will be a SBE for the year.  

Requirement 3 is satisfied as: 

(i) Sam and ABC Trust are both SBEs. 

(ii) At the time of the transfer the business assets are active assets. 

(b) Sally Brown is a SBE who uses business assets including the premises in carrying on 
her business. Sally transfers the business assets excluding the premises to Brown Pty 
Ltd.  Sally transfers the premises to Brown Trust who is connected to Brown Pty Ltd.  
Brown Pty Ltd who will be a SBE for the year will use the premises in carrying on its 
business. 

Requirement 3 is satisfied in relation to the business assets transferred to Brown Pty 
Ltd as: 

(i) Sally and Brown Pty Ltd are both SBEs. 

(ii) At the time of the transfer, the business assets are active assets. 

Requirement 3 is satisfied in relation to the business premises as: 

(i) Sally is a SBE. 

(ii) Brown Trust is connected with Brown Pty Ltd who is a SBE. 

At the time of the transfer the business premises: 

(i) are an active asset of Sally; and 

(ii) are an active asset of Brown Trust and are used by Brown Pty Ltd (a connected 
entity) in carrying on its business. 

Example of a transaction where Requirement 3 is not satisfied:   

(c) Brian Smith (who is not a SBE) owns 100% of the shares in Smith Pty Ltd.  Brian 
transfers the shares in Smith Pty Ltd to Smith Trust.  Smith Pty Ltd is a SBE.  The 
shares are active assets as they satisfy the 80% test. 

Requirement 3 is not satisfied as although the shares are active assets and Brian is 
connected with Smith Pty Ltd who is a SBE, the shares are not used by Smith Pty Ltd 
in carrying on its business. 

Even if Brian and Smith Trust were both SBEs, it is questionable whether Requirement 
1 (about the restructure of an ongoing business) is satisfied.  This is because the 
business is still being carried on by Smith Pty Ltd. 

Requirement 4:  No change in ultimate economic ownership of the assets 
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7.18 The transaction must not have the effect of materially changing: 

(a) which individual has, or which individuals have, the ultimate economic ownership of the 
assets; and 

(b) if there is more than one such individual – each such individual’s share of that ultimate 
economic ownership.38 

7.19 Who are the ultimate economic owners? 

(a) The ultimate economic owners of an asset are those individuals who directly or 
indirectly own the asset.  This allows a ‘look through’ test where assets are owned by 
entities or the interests in the assets or entity which owns the assets are held by non-
individuals. 

(b) If there is more than one individual owner, then that individual’s proportionate interest 
cannot materially change. 

(c) Examples:   

(i) If mum and dad as equal partners own an asset which is transferred to a 
company, then mum and dad must each own 50% of the shares in the company. 

(ii) If mum, dad and their son as equal partners own an asset which is transferred to 
a company, mum, dad and son must each own one-third of the shares.  That is, 
the proportion of shares which they hold (and the rights attaching to those 
shares) must be the same as their proportionate interest in the partnership asset. 

7.20 Special rule for discretionary trusts39 

(a) If an asset or interest in an entity is owned by a discretionary trust then it will not be 
possible to trace through to individual owners as the beneficiaries will only have a 
contingent interest in the trust. Therefore there is special rule where the transferor 
and/or transferee is a non-fixed trust.  

(b) In relation to accessing the SBRRs, a transaction does not have the effect of changing 
the ultimate economic ownership of an asset, or an individual’s share of that ultimate 
economic ownership, if all of the following are satisfied: 

(i) Criteria One:    

Either or both of the following applies 

(A) Just before the transaction took effect, the asset was included in the 
property of a non-fixed trust that had made a family trust election (FTE). 

(B) Just after the transaction took effect, the asset was included in the 
property of a non-fixed trust that had made a FTE. 

Note:  This means that either the transferor or transferee (or both) must be a 
trust which has made a FTE. 

(ii) Criteria Two 

                                                      
38 Section 328-430(1)(c) of the 1997 Tax Act 
39 Section 328-440 of the 1997 Tax Act 
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Every individual who, just before the transfer took effect, had the ultimate economic 
ownership of the asset was a member of the family group (within the meaning of 
Schedule 2F of the 1936 Tax Act) of the individual specified in the FTE. 

(iii) Criteria Three 

Every individual who, just after the transfer takes effect, has the ultimate economic 
ownership of the asset is a member of that family group. 

7.21 What is a non-fixed trust? 

(a) A trust is a non-fixed trust if it is not a fixed trust.40 

(b) A trust will be a fixed trust only “if persons have fixed entitlements to all of the income 
and capital of the trust”41.  

(c) Beneficiaries will have fixed entitlements to the income and capital of a trust if, under a 
trust instrument they have “a vested and indefeasible interest” in a share of the income 
and/or capital42 .  

(d) Discretionary trusts will be non-fixed trusts and therefore to satisfy requirement 3 of the 
SBRR will need to make a FTE.  

(e) It is unlikely that a non-fixed unit trust with unrelated unitholders will be able to satisfy 
the requirement of making a FTE as it: 

(i) may not satisfy the ‘family control’ test in order to make a FTE; and 

(ii) is generally impractical for any trust with unrelated beneficiaries to make a FTE 
as this will limit who can receive distributions from the trust without the trustee 
incurring family trust distribution tax. 

7.22 Who is part of the family group? 

(a) To meet both criteria two and three, the individual beneficiaries of the trusts who are a 
party to the transaction can only consist of individuals who are part of the family group 
of the individual specified in the FTEs (that is, the test individual).   

(b) ‘Family Group’43 

(i) A member of the test individual’s family is a member of the test individual’s 
family group. 

(ii) The ‘family’44 of a test individual consists of the test individual and all of the 
following: 

(A) any parent, grandparent, brother or sister of the test individual or the test 
individual’s spouse45; 

(B) any nephew, niece or child46 of the test individual or the test individual’s 
spouse; 

                                                      
40 Section 272-70 of Schedule 2F of the 1936 Tax Act 
41 Section 272-65 of Schedule 2F of the 1936 Tax Act 
42 s272-5(1) of Schedule 2F of the 1936 Tax Act 
43 Section 272-90 of Schedule 2F of the 1936 Tax Act 
44 Section 272-95(1) of Schedule 2F of the 1936 Tax Act 
45 Spouse is defined in section 995-1(1) of the 1997 Tax Act and includes same sex couples 
46 Child is defined in section 995-1(1) of the 1997 Tax Act to also include the individual’s adopted child, stepchild or ex-nuptial 

child and a child of the individual’s spouse. 
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(C) any lineal descendant of a nephew, niece or child of the test individual or 
the test individual’s spouse; 

(D) the spouse of the test individual or of anyone who is a member of the test 
individual’s family because of the above paragraphs. 

(iii) Note: 

(A) A person does not cease to be a family member merely because of the 
death of any other family member. 

(B) An adopted child, step-child or ex-nuptial child of a person is taken to be a 
lineal descendant of that person for the purposes of determining the lineal 
descendants of that person or any other person. 

(iv) The following former family members are members of the test individual’s 
family group. 

(A) A person who was a spouse of either the test individual or of a member of 
the test individual’s family before a breakdown in the marriage or 
relationship. 

(B) A person:  

 who was the spouse of either the test individual or of a member of 
the test individual’s family before the death of the test individual or 
of a member of the test individual’s family; and who is now the 
spouse of a person who is not a member of the primary individual’s 
family; and 

 a person who was a child of the spouse of either the test individual 
or of a member of the test individual’s family before a breakdown in 
the marriage or relationship of the primary individual or the member 
of the primary individual’s family. 

7.23 Issues in relation to the ‘special rule’ for discretionary trusts 

(a) Criteria two and three above require that, just before and just after the transfer takes 
effect, every individual who had the ultimate economic ownership of the asset is a 
member of the family group of the test individual. 

(b) The purpose of having the ‘special rule’ for discretionary trusts is that it is not possible 
to identify individuals who have the ‘ultimate economic ownership’ of the asset.   

(c) Although it is clearly not the intention, on a strict reading of the legislation, this means 
that if the transferor or transferee (or both) are trusts, then criteria two and three cannot 
be satisfied. 

(d) Only individual beneficiaries who are members of the family group can have the 
ultimate economic ownership of the asset. 

(e) Aunts, uncles and cousins of a test individual are not part of the ‘family’ group (as 
defined in Schedule 2F of the 1936 Tax Act. 
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(f) As the class of beneficiaries under the terms of most discretionary trusts are quite wide 
it will be important to review the terms of the deeds to determine who are the 
‘beneficiaries’ and whether they are part of the family group. 

(g) Where the aunts, uncles and cousins of the ‘test individual’ are beneficiaries under the 
terms of the deed, does that mean that the deeds will need to be amended to exclude 
them as beneficiaries as they are not part of the ‘family group’? 

Tip:   The terms of the trusts who are parties to the transactions could be amended so 
that whilst a FTE is in force, any person who is not a member of the family group of the 
test individual is excluded as a beneficiary.  As there are adverse tax consequences of 
distributing outside the family group (in the form of family trust distribution tax [FTDT]), 
this would eliminate the risk of the trustee inadvertently triggering FTDT by distributing 
outside the family group and overcome the uncertainty as to whether only individuals 
who are members of the family group can be beneficiaries.  

(h) Examples of transactions involving trusts where the special rule may be satisfied:   

(i) Transfer from Sam Jones (individual) to ABC Trust provided that:  

(A) ABC Trust makes a FTE; 

(B) Sam Jones must be in the ‘family group’ of the test individual specified in 
the FTE; and 

(C) only individuals who are in the ‘family group’ of the test individual are the 
individual beneficiaries of ABC Trust. 

(ii) Transfer from DEF Pty Ltd (which is owned 100% by Sam Jones) to ABC Trust 
provided that: 

(A) ABC Trust makes a FTE; 

(B) Sam Jones must be in the ‘family group’ of the test individual specified in 
the FTE; and 

(C) only individuals who are in the ‘family group’ of the test individual are the 
individual beneficiaries of ABC Trust. 

(iii) Transfer from XYZ Pty Ltd (which is owned 100% by Jones Trust) to ABC Trust 
provided that: 

(A) Jones Trust makes a FTE; 

(B) ABC Trust makes a FTE with the same test individual as Jones Trust 
because all of the ultimate owners before and after the transaction must 
be in the same family group; and 

(C) in relation to individual beneficiaries – only individual who are in the ‘family 
group’ of the test individuals are the individual beneficiaries of ABC Trust. 

(iv) Transfer from Smith Pty Ltd (of which Bob and Julie Smith own the ordinary 
shares and their son Tom owns a discretionary dividend share) to Smith Trust 
provided that: 

(A) Smith Trust makes a FTE; 

(B) Bob, Julie and Tom must be in the ‘family group’ of the test individual 
specified in the FTE; and 
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(C) in relation to individual beneficiaries – only individual who are in the ‘family 
group’ of the test individuals are the individual beneficiaries of Smith Trust. 

(v) Transfer from Jones Trust to ABC Trust provided that: 

(A) Jones Trust makes a FTE; 

(B) ABC Trust makes a FTE with the same test individual as Jones Trust 
because all of the ultimate owners before and after the transaction must 
be in the same family group; and 

(C) in relation to individual beneficiaries – only individuals who are in the ‘family 
group’ of the test individual are the individual beneficiaries of ABC Trust. 

(i) Examples of transactions involving trusts where the special rule will not or may not be 
satisfied:   

Transfer from Sam Jones and his uncle Bob Jones (individual) to ABC Trust if ABC 
Trust makes a FTE with Sam Jones as the test individual.   

(i) This is because Bob Jones (Sam’s uncle) will not be part of Sam’s family group. 

(ii) If however, ABC Trust made a FTE with Bob Jones as the test individual, then the 
special rule will be satisfied as Sam (Bob’s nephew) is in his family group. 

(iii) If ABC Trust makes a FTE with Bob as the test individual, then care will need to be 
taken as any distributions will need to be in relation to Bob’s family group, 
otherwise the trustee of the ABC Trust will be subject to family trust distribution 
tax. 

(iv) Transfer from ABC Pty Ltd (which is owned by ABC Trust) to DEF Pty Ltd (which is 
owned by DEF Trust). 

(v) In this case Requirement 3 cannot be satisfied as the ultimate economic 
ownership cannot be traced through to individuals. 

(vi) The special rule relating to discretionary trusts will not apply as in this case, 
although both trusts may have made a FTE with the same test individual, the 
transfer is between two companies.  For the ‘special rule’ to apply, either the 
transferor or transferee (or both) must be a trust which has made a FTE.  

Requirement 5:  Residency  

7.24 Transferor and transferee must be Australian residents.  If the transferor or transferee is a 
partnership, then at least one of the partners must be an Australian resident. 

Requirement 6:  Choice 

7.25 Both transferor and transferee must choose to apply the roll-over in relation to the assets 
transferred under the transaction other than depreciating assets. 

7.26 If a depreciating asset is transferred then, provided all the SBRR requirements are satisfied, 
roll-over applies automatically to the depreciating assets.47 

Note:  The choice to apply the SBRRs does not need to be made in relation to all assets 
transferred. 

                                                      
47 Item 8 of section 40-340(1) of the 1997 Tax Act 
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7.27 How do the transferor and transferee make the choice? 

Division 328-G is silent as to how or when the transferor and transferee must make the choice 
to apply the roll-over.  Therefore it would be prudent that prior to the lodgement of their tax 
returns both the transferor and transferee have written evidence as to which assets they have 
chosen to apply the SBRRs to.   

7.28 Consequences of making the choice in relation to particular assets 

(a) Direct consequences of transfer ignored 

Except as provided for under Subdivision 328-G, a transfer of an asset has no direct 
consequences under the income tax law provided that the SBRR is applied to the 
asset. 

Issues: 

(i) Must be a ‘direct’ consequence. 

(ii) Only applies to ‘income tax law’.  Therefore still need to consider GST, FBT and 
duty. 

This means that any income tax consequences (including Division 7A issues are 
ignored) provided that they are as a direct result of the transfer of the asset. 

(b) Examples of direct consequences: 

ABC Pty Ltd transfers the business premises which have a market value of $1 million to 
ABC Trust for nil consideration.  All of the SBRR requirements are satisfied. 

ABC Pty Ltd would ordinarily have a capital gain on the transfer of the business 
premises.   

However the capital gain is disregarded as the capital gain is a direct result of the 
transfer of the premises. 

 

ABC Trust would ordinarily have a deemed unfranked dividend of $1 million to include 
in its assessable income (as the transfer of the premises will be a Division 7A 
payment). 

However the unfranked dividend is ignored as the dividend was a direct result of the 
transfer of the premises. 

(c) Transferee acquires the assets for its ‘roll-over cost’ or adjustable value in relation to 
depreciating assets. 
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(d) What is an asset’s roll-over cost? 

The roll-over cost will depend on the type of assets being transferred.  These are 
summarised below 

Type of asset  Roll-over cost (other than 
depreciating assets) 

Depreciating assets 

CGT assets (other than 
trading stock, revenue 
assets or depreciating 
assets) 

The transferor’s cost base just before 
the transfer takes effect. 

  

Trading stock The amount equal to: 
 the cost of the item for the 

transferor; or 
 the value of the item under 

Division 70 for the transferor if 
the transferor held the item as 
trading stock at the start of the 
income year. 

  

Revenue asset The amount which would not give 
rise to the transferor making a profit 
or loss on the transfer. 

  
 

Depreciating assets  
 

 Transferor’s adjustable value 
(written down value). 
Transferee also adopts transferor’s 
method of depreciation and rate 

 

Note:  In most cases where there is a disposal of all of the stock as part of a sale of the 
business, the market value of the stock will be equal to its cost.   One of the exceptions 
will be the transfer of livestock where in most cases the market value of the stock is 
considerably higher than the cost reflected in the livestock trading account (particularly 
as a result of natural increase of cattle being reflected at the cost prescribed by the 
regulations, being $20). 

This means that primary production clients who want to transfer livestock have to retain 
at least a 25% interest in the livestock in order to choose to transfer the livestock at 
cost under Division 70 of the 1997 Tax Act.  At a later point, the remaining 25% interest 
in the livestock could then be transferred.  This is generally known as the ‘double 
shuffle’.    

Under the SBRRs it may be possible to transfer livestock without any income tax 
consequences. 

(e) Cost base of shares or units if part of consideration 

Where shares or units are part of the consideration, then the roll-over cost of assets 
plus the adjustable value of depreciating assets form part of the cost base of the shares 
or units. 

The cost base is reduced if the shares or units are only part of the consideration. 

Example 

Tom transfers business assets to ABC Pty Ltd in exchange for shares in ABC Pty Ltd 
plus $200,000.  The roll-over cost of the assets plus adjustable value of the 
depreciating assets is $800,000. 

The cost base of the shares which Tom receives in ABC Pty Ltd will be $600,000 
(being the $800,000 less the consideration of $200,000 received). 
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(f) Pre-CGT assets retain status 

Pre-CGT assets which are transferred retain their pre-CGT status. 

Note:  If pre-CGT assets are transferred to a company, although the assets retain their 
pre-CGT status, the legislation is silent as to the treatment of any shares issued in the 
company as consideration.  This means that the shares do not appear to be taken to 
have been acquired pre-CGT even if the transferred assets are taken to have been 
acquired pre-CGT.  

If pre-CGT assets are being transferred to a company, clients should consider applying 
roll-over relief under Subdivision 122-A or Subdivision 122-B as the shares will be 
taken to be pre-CGT assets if the assets being transferred are pre-CGT assets (or to 
the extent that the assets transferred are pre-CGT assets). 

(g) 50% general discount under Division 115 

For the purpose of the 50% general discount, the asset is acquired on the date it is 
acquired for CGT purposes (generally contract date) for determining whether it has 
been held at least 12 months.  

Unlike other roll-overs, there are no deeming rules. 

(h) Small business CGT concessions 

Small business roll-over under Subdivision 152-E of the 1997 Tax Act 

(i) If the transferred asset was a small business replacement roll-over asset under 
Division 152 of the 1997 Tax Act in the hands of the transferor, then the 
transferee is taken to have made the choice for the purpose of CGT events J2, 
J5 and J6. 

(ii) This means that if the transferor had acquired a replacement asset which it 
transfers under the SBRR’s then: 

(A) if the replacement asset ceases to be an active asset of the transferee, CGT 
event J2 will occur for the transferee; 

(B) if the replacement asset is not an active asset of the transferee at the end of 
the replacement period, CGT event J5 will occur for the transferee; 

(C) if the cost base of the replacement asset is less than the amount chosen by 
the transferor to disregard under the small business roll-over, CGT event 
J6 will occur for the transferee. 

Example 

ABC Pty Ltd acquired goodwill as a small business replacement asset in the 
2010 year.  In the 2017 year it transferred the goodwill to ABC Trust.  The 
SBRRs requirements were satisfied. 

ABC Pty Ltd disregards the CGT event J2 which would have occurred as the 
goodwill ceased to be an active asset of ABC Pty Ltd. 

ABC Trust is taken to have made the choice to apply the small business roll-over 
and therefore when the asset ceases to be an active asset of ABC Trust, CGT 
event J2 will occur for ABC Trust. 
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Small business 15 year exemption under Subdivision 152-B of the 1997 Tax Act 

(iii) For the purpose of the small business 15 year exemption, in determining whether 
the asset has been owned for at least 15 years just before the CGT event , the 
transferee is taken to have acquired the asset when the transferor acquired it. 

(iv) Generally, unless an asset is acquired which satisfies the requirements for a roll-
over under Subdivision 124-B (about an asset being compulsorily acquired, lost 
or destroyed) or Subdivision 126-A (about marriage or relationship breakdowns), 
then for the 15 year exemption, a taxpayer’s period of ownership commences 
when they become the owner. 

(i) Capital losses on shares and units may be disregarded 

If membership interests are affected by the transfer of assets under the SBRRs, then 
any capital loss which arises from a CGT event in relation to that membership interest 
is disregarded except to the extent that the entity can demonstrate that the loss is 
attributable to something other than the transaction. 

Example 

Tom owns 100% of the shares in ABC Pty Ltd.  The shares have a cost base of 
$100,000.  ABC Pty Ltd transfers its only asset to ABC Trust for nil consideration under 
the SBRRs.  After the transfer ABC Pty Ltd’s equity is reduced to nil and is wound up.  
This means that Tom will not receive any return on his shares and will have a capital 
loss of $100,000 as a result of CGT event C2 occurring when ABC Pty Ltd is 
deregistered. 

Tom will disregard the capital loss on his shares as the capital loss would be 
attributable to the fact that the asset was transferred for nil consideration under the 
SBRRs. 

7.29 Should assets be transferred for any consideration? 

(a) There is no requirement for any consideration to be paid for assets transferred under the 
SBRRs.  Even if consideration is paid, any income tax consequences as a direct result 
of the transaction are ignored.    

(b) However, the taxation implications flowing from any future disposal of the assets or the 
transaction should be considered in determining whether any consideration should be 
paid for the assets. 

(c) Generally, transfers of assets: 

(i) from companies should be at nil consideration to avoid any adverse Division 7A 
implications; and 

(ii) to companies should be at market value to avoid future accounting profits being 
paid out as unfranked dividends (although franking credits may be lost). 

Examples 

Transfers from a company 

DEF Pty Ltd transfers the business premises which have a market value of $1 million to 
DEF Trust for $1 million.  All of the SBRR requirements are satisfied and both DEF Pty 
Ltd and DEF Trust choose to apply the SBRRs. 

DEF Pty Ltd would ordinarily have a capital gain on the transfer of the business 
premises.   
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However the capital gain is disregarded as the capital gain is a direct result of the 
transfer of the premises. 

DEF Trust now owes DEF Pty Ltd $1 million for the transfer of the business premises. 

Unless DEF Trust pays the $1 million to DEF Pty Ltd or DEF Pty Ltd and DEF Trust put 
in place a complying Division 7A loan agreement before the lodgement of DEF Pty 
Ltd’s tax return for the year of the transfer there will be Division 7A issues. 

The Division 7A issues will not be ignored as they will result from the $1 million not 
being paid or a loan agreement not being put in place rather than as a direct result of 
the transfer of the business premises. 

Assume DEF Pty Ltd transfers the business premises for nil consideration. 

DEF Trust would ordinarily have a deemed unfranked dividend of $1 million to include 
in its assessable income (as the transfer of the premises will be a Division 7A 
payment). 
However the unfranked dividend is ignored as the dividend was a direct result of the 
transfer of the premises. 

 

Note:   There may be significant Division 7A benefits arising from the transfer of assets 
out of a company under the SBRRs.  For this reason any transaction involving the 
transfer of assets from a company where no consideration is charged may be subject 
to scrutiny from the ATO.  

(d) Transfers to a company 

XYZ Trust transfers goodwill which has a market value of $3 million to XYZ Pty Ltd for 
nil consideration.  The goodwill’s roll-over cost is nil. All of the SBRR requirements are 
satisfied and both XYZ Trust and XYZ Pty Ltd choose to apply the SBRRs. Assume 
that XYZ Pty Ltd later disposes of the goodwill for $5 million resulting in a capital gain 
of $5 million to which it cannot apply the small business CGT concessions. 

XYZ Pty Ltd’s balance sheet will not reflect the goodwill. 

XYZ Pty Ltd’s cost base for the goodwill is nil. 

When the goodwill is disposed, XYZ Pty Ltd: 

(i) has an accounting profit of $5 million; 

(ii) has a taxable capital gain of $5 million; 

(iii) has a tax liability of $1.5 million (sufficient to pay a $3.5 million fully franked 
dividend). 

The balance sheet after paying tax will be as follows: 

Cash $3,500,000 (accounting profit of $5 million less tax of $1.5 million) 

Retained profits   $3,500,000 

XYZ Pty Ltd can pay a fully franked dividend of $3,500,000 using up all of the franking 
credits.  However there may be top-up tax to pay. 

 

XYZ Trust transfers goodwill which has a market value of $3 million to XYZ Pty Ltd for 
$3 million.  The goodwill’s roll-over cost is nil. All of the SBRR requirements are 
satisfied and both XYZ Trust and XYZ Pty Ltd choose to apply the SBRRs. Assume 
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that XYZ Pty Ltd later disposes of the goodwill for $5 million resulting in a capital gain 
of $5 million to which it cannot apply the small business CGT concessions. 

XYZ Pty Ltd’s balance sheet will reflect the goodwill at $3 million and a loan owing to 
XYZ Trust of $3 million. 

There are no adverse Division 7A implications as the loan is owing by (not to) XYZ Pty 
Ltd. 

XYZ Pty Ltd’s cost base for the goodwill is nil. 

When the goodwill is disposed, XYZ Pty Ltd: 

(i) has an accounting profit of $2 million; 

(ii) has a taxable capital gain of $5 million; 

(iii) has a tax liability of $1.5 million (sufficient to pay a $3.5 million fully franked 
dividend); 

(iv) can repay XYZ Trust $3 million. 

The balance sheet after paying tax and XYZ Trust will be as follows: 

Cash $500,000 (accounting profit of $2 million less tax of $1.5 million) 

Retained profits   $500,000 

XYZ Pty Ltd can pay a fully franked dividend of $500,000 using up $214,285 in franking 
credits. 

This means that $1,285,715 in franking credits will be lost.   

7.30 Summary 

(a) Assuming that the requirements are satisfied, a decision will need to be made as to 
whether to apply the SBRRs or in particular the small business CGT concessions under 
Division 152 of the 1997 Tax Act.  Although both of the concessions are for the benefit 
of small business, there are differences in the requirements to access the concessions 
and also the implications of choosing the concessions.   

(b) In particular, the SBRRs may be attractive if: 

(i) the asset is a pre-CGT asset (particularly where the transferor is a company); 

(ii) the asset is livestock. 

(c) One major benefit of the small business CGT concessions for post-CGT assets is that 
the transferee will obtain an uplift in the cost base of the asset. 

(d) Also, although any income tax implications may be ignored under the SBRRs, other 
implications of the transactions will need to be considered, in particular GST and duty. 

Major differences between the requirements to access SBRRs and small business CGT 
concessions 
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Requirement  SBRRs Small business CGT concessions 
Genuine restructure of an 
ongoing business  

Needs to be satisfied 
(Business assets) 

Not a requirement 
(Business assets or shares or units) 

Small business Entity Needs to be satisfied Alternative test to the $6 million net asset test  
Active asset Needs to be satisfied at 

the time the transaction 
occurs 

Needs to be satisfied for  at least: 
 half of time commencing when the asset 

is acquired and ending just before the 
CGT event; or 
 

 7.5 years if the asset is owned at least 
15 years  

Economic ownership Needs to be satisfied Not a requirement 
Residency Needs to be satisfied Not a requirement 
Choice Both transferor and 

transferee must choose 
Only transferor taxpayer to make the choice 

Major differences between the consequences of choosing SBRRs and small business CGT 
concessions 
Consequences SBRRs Small business CGT concessions 
Transferor Disregard tax consequences on CGT 

assets, revenue assets, depreciating 
assets and trading stock including 
Division 7A implications where the 
transferor is a company. 

Only applies to CGT assets 
Can choose to apply small business CGT 
concessions. 
For retirement exemption – need to pay into 
superannuation if under 55 years of age.  

Transferee Acquires assets for their roll-over 
cost (no uplift in cost base) 

Retains pre-CGT status 

For 15 year exemption – asset 
deemed to be acquired when 
transferor acquired it 

Acquires asset for its cost base                    
(Uplift in cost base) 

Asset becomes post-CGT asset 

For 15 year exemption – asset acquired when 
transferee becomes the owner (resets the 15 
year time) 

8. SMALL BUSINESS CGT CONCESSIONS 

8.1 Basic tests for accessing the small business concessions 

(a) To access any of the small business CGT concessions, the taxpayer must meet the 
basic requirements of Subdivision 152-A.  These are (section 152-10): 

(i) One of the following applies: 

(A) The taxpayer and its connected entities and affiliates have $6,000,000 or 
less in net value of assets just before the CGT event (NAT). 

(B) The taxpayer is a CGT small business entity for the income year. 

(C) The asset is used by an affiliate or connected entity which is a CGT small 
business entity for the income year. 

(D) The taxpayer is a partner in a partnership, the partnership is a CGT small 
business entity for the income year and the CGT asset is an asset of the 
partnership. 

(E) The asset is owned by the taxpayer which is a partner and used by a CGT 
small business entity partnership in carrying on a business. 

(ii) The CGT asset must meet the active asset test. 
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(iii) If the CGT asset is a share in a company or interest in a trust: 

(A) there must be a significant individual just before the CGT event and the 
shareholder or unitholder claiming the concession must be a CGT 
concession stakeholder in the company or trust; or 

(B) CGT concession stakeholders have a 90% interest in the entity which owns 
the shares or interest in the trust. 

Maximum net asset value test (NAT) 

8.2 How is NAT satisfied? 

(a) To satisfy NAT, the sum of the net value of the CGT assets of the following entities (NAT 
Entities) must not exceed $6 million: 

(i) The entity that has the CGT event (Taxpayer). 

(ii) Entities ‘connected’ with the Taxpayer. 

(iii) Entities who are ‘affiliates’ of the Taxpayer. 

(iv) Entities connected with the affiliates.48  

(b) The net value of the CGT assets of an entity is the amount obtained by subtracting from 
the sum of the market values of the assets of NAT Entities the sum of: 

(i) the liabilities of the NAT Entities that are related to the assets; and 

(ii) provisions made by the NAT Entities for annual leave, long service leave, 
unearned income and tax liabilities.49  

(c) In calculating NAT, if the NAT Entity is an individual, then the following assets are 
disregarded: 

(i) Assets being used solely for the personal use and enjoyment of the individual or 
the individual’s affiliate (except a dwelling that is the individual’s main residence). 

(ii) The main residence of the individual unless the dwelling has been used during the 
ownership period to derive assessable income, in which case a reasonable 
amount of the market value of the residence must be included having regard to 
the extent that interest has been or would have been deductible. 

(iii) A right to, or to any part of, any allowance, annuity or capital amount payable out 
of a superannuation fund or an approved deposit fund. 

(iv) A right to, or to any part of, an asset of a superannuation fund or an approved 
deposit fund. 

(v) A policy of insurance on the life of an individual.50 

8.3 Issues with calculating NAT 

(a) NAT is a ‘snap shot’ test determined just before the CGT event. 

                                                      
48 Section 152-15 of the 1997 Tax Act 
49 Section 152-20(1) of the 1997 Tax Act 
50 Section 152-20(2) of the 1997 Tax Act 
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(b) The Taxpayer needs to identify ‘connected entities’ and ‘affiliates’. 

(c) All CGT assets (other than those specifically excluded) must be included. 

(d) CGT assets as defined in section 108-5(1) of the 1997 Tax Act includes any kind of 
property. 

This means that CGT assets to which a capital gain would not normally apply must also 
be included (e.g. depreciating business assets, trading stock, bank accounts, cash, 
debtors and loans will need to be taken into account). 

(e) What is market value? 

Are UPE’s liabilities which relate to the assets? 

(f) Who is a ‘connected’ entity? 

An entity is connected with another entity if: 

(i) an entity controls the other entity; or 

(ii) both entities are controlled by the same third entity.51 

Examples – assuming A is the Taxpayer 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

In these Examples, A is connected with: 

                                                      
51 Section 328-125(1) of the 1997 Tax Act 

Example 3 

controls 
controls 

controls controls 

A 

Example 1 

B 

Example 2 
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A B 

B A 



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 58 

 

 Example 1 - B because A controls B  

 Example 2 - B because B controls A  

 Example 3: 

 C because C controls A; and 

 B because A and B are controlled by C 

(g) When will an entity control another entity? 

(i) Control of a company 

An entity controls a company if the entity and/or its affiliates own or have the 
right to acquire the ownership of shares in the company that carry between them 
the right to at least 40% of: 

(A) any distribution of income; or 

(B) any distribution of capital; or  

(C) the voting power.52  

(ii) Control of a partnership 

An entity controls a partnership if the entity and/or its affiliates own or have the 

right to at least 40% of the net income of the partnership.53 

(iii) Control of a unit trust 

An entity controls a unit trust if the entity and/or its affiliates own or have the right 
to acquire the ownership of units in the unit trust that carry between them the 
right to at least 40% of: 

(A) any distribution of income; or 

(B) any distribution of capital.54 

(iv) Control of a discretionary trust 

An entity controls a discretionary trust if: 

(A) the trustee acts or could reasonably be expected to act, in accordance with 
the directions or wishes of the entity and/or its affiliates; or 

(B) the entity and/or its affiliates received at least 40% of the distributions of 
income or capital in any of the previous four years.55 

(v) Indirect control56  

An entity will control an entity if it controls an entity which controls that entity. 

                                                      
52 Section 328-125(2) of the 1997 Tax Act 
53 Section 328-125(2) of the 1997 Tax Act 
54 Section 328-125(2) of the 1997 Tax Act 
55 Sections 328-125(3) and (4) of the 1997 Tax Act 
56 Section 328-125(7) of the 1997 Tax Act 
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For example:  If an entity (A) controls another entity (B) and B controls another 
entity (C), then A will be taken to control C. 

(vi) Commissioner’s Discretion57 

If the control percentage is at least 40% but less than 50%, then the 
Commissioner may determine that the entity does not control the other entity if 
the Commissioner thinks that the other entity is controlled by another entity or 
entities.  

(vii) When will an entity be an affiliate? 

An individual or a company is an affiliate of an entity if the individual or company 
acts, or could reasonably be expected to act, in accordance with the entity’s 
directions or wishes, or in concert with the entity, in relation to the affairs of the 
business of the individual or company.58 

(viii) Important issues: 

(A) A spouse and a child under 18 years of age is not automatically an affiliate.   

(B) The definition refers to ‘acting in accordance with directions, wishes or in 
concert … in relation to the affairs of the business of the individual or 
company’. 

(C) This indicates that to be an affiliate, the individual or company needs to be 
carrying on a business. 

(D) Partnerships, trusts and superannuation funds cannot be affiliates of 
another entity. 

(E) The Explanatory Memorandum to the Tax Laws Amendment (Small 
Business) Bill 2007 states that only an individual or company can be an 
affiliate of another entity.  Entities (for tax purpose) such as trusts, 
partnerships, and superannuation funds are not capable of being affiliates 
of entities (paragraph 2.40) 

(F) The explanatory memorandum outlines a number of factors which may have 
a bearing on whether an individual or company is an affiliate of an entity to 
the extent that they show that two or more entities are acting in concert.  
However none of the following factors are determinative in their own 
right:59   

 family or close personal relationships; 

 financial relationships or dependencies;  

 relationships created through links such as common directors, 
partners, or shareholders; 

 the degree to which the entities consult with each other on business 
matters; or 

                                                      
57 Section 328-125(6) of the 1997 Tax Act 
58 Section 328-130 of the 1997 Tax Act 
59 at paragraph 2.36 
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 whether one of the entities is under a formal or informal obligation to 
purchase goods or services or conduct aspects of their business 
with the other entity. 

(G) The Commissioner’s Advanced guide to capital gains tax concessions for 
small business states:  

Whether a person acts, or could reasonably be expected to act, in accordance with 
the taxpayer's directions or wishes, or in concert with the taxpayer, is a question of 
fact dependent on all the circumstances of the particular case. No single factor will 
necessarily be determinative. 

(H) Relevant factors that may support a finding that a person acts, or could 
reasonably be expected to act, in accordance with the taxpayer's 
directions or wishes, or in concert with the taxpayer, include:  

 the existence of a close family relationship between the parties 

 the lack of any formal agreement or formal relationship between the 
parties dictating how the parties are to act in relation to each other 

 the likelihood that the way the parties act, or could reasonably be 
expected to act, in relation to each other would be based on the 
relationship between the parties rather than on formal agreements 
or legal or fiduciary obligations 

 the actions of the parties. 

8.4 Market value of assets 

(a) In calculating NAT, the sum of the market value of the assets needs to be ascertained 
just before the CGT event. 

(b) Does ‘market value’ equal capital proceeds if a buyer pays more than market 
value?  

(i) Generally the consideration received for an asset will be equal to its market value.  
However, there may be circumstances where a buyer is willing to pay more for 
an asset then its market value. 

For example, in Syttadel Holdings Pty Ltd v FC of T [2001] AATA 589, Syttadel 
Holdings sold a marina for $8.9 million.    Syttadel Holdings applied to the 
Commissioner for a private ruling that the market value of the marina just before 
the CGT event was in the range of $4 million to $4.5 million.  The Commissioner 
made a ruling that the value of the marina was an amount equal to the sale price, 
being $8.9 million.  Syttadel Holdings objected and the Commissioner disallowed 
the objection. 

Syttadel Holdings appealed to the AAT.  At the Tribunal Syttadel Holdings’ valuer 
valued the marina at $4.5 million and the Commissioner’s valuer valued it at $5.3 
million.   

The Tribunal accepted the valuation of $5.3 million submitted by the 
Commissioner’s valuer as it did not accept the valuation methodology adopted 
by the valuer for Syttadel Holdings. 

Mr Kendall’s reasoning leaves me unpersuaded. It is a somewhat curious 
practice to adopt a market value by references to offers made and the sum at 
which a vendor was prepared to sell. The practice is not improved by a process 
of separating component parts and valuing them by reference to yield figures 
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that, in my view, simply cannot be justified. I am left with the distinct impression 
that Mr Kendall adopted the value of $4.5 million for quite unconvincing reasons 
and then made assumptions necessary to rationalise that adopted value.60  

Following the decision in Syttadel Holdings, the ATO issued a Decision Impact 
Statement in which is stated that it considered that the case was decided on its 
facts.  

Guidance on the process to establish a market value for various taxation 
purposes is contained in the ATO publication Market valuation for tax purposes. 
As noted in the publication, the ATO considers market value should be assessed 
on the basis of the ' highest and best use ' of the asset as recognised in the 
market. The Commissioner's valuation in the case proceeded on this basis 
(paragraph 13 of the decision).  

(ii) The ATO generally considers the sale price of an asset to be its market value.  

However, in each particular case all the relevant facts and circumstances must 
be taken into account to determine the most appropriate methodology for 
calculating market value. In the circumstances of this case, the most appropriate 
methodology for calculating market value (according to that term's ordinary 
meaning) was considered to be by way of an objective business valuation - what 
a desirous buyer would have paid as a fair price to a vendor willing to sell for a 
fair price but not desirous to sell (per Griffith CJ in Spencer v. Commonwealth of 
Australia (1907) 5 CLR 418 at 432.  

If audited a taxpayer will have the onus of proving that they have satisfied NAT.  
Therefore it will be important that independent valuations have been obtained 
and that the valuation methodology adopted by the valuer is not flawed. 

In the AAT decision, Miley v FC of T [2016] AATA 73, all of the shareholders sold 
their shares in a company for $17.7 million to an arm’s length purchaser.  The 
taxpayer owned 100 shares (being one-third of the total shares in the company).  
In determining whether NAT was satisfied, the taxpayer’s valuer adopted a 
valuation of $5.9 million (being the actual consideration received) less a 16.7% 
discount because of the lack of control which the taxpayer had as he only owned 
one-third of the total shares.  This is on the basis that the market value would be 
determined by applying the valuation principles to the 100 shares which the 
taxpayer owned (that is, a one-third interest in the company).   

The Commissioner argued that the market value of assets which are the subject 
of the CGT event would be equal to the capital proceeds received (unless the 
market value substitution rule applied in which case market value would be 
adopted) and all other assets would be based on valuation principles.   

The Commissioner’s valuer concluded that a minority discount should not be 
applied for the following reasons: 

 the valuation date precedes the date on which the shares were in fact 
sold on the same terms as the shares held by all other shareholders 
in the AJM companies by only one day; 

 a market value which contemplates the sale of the shares in 
conjunction with all of the other shares would not allow for a minority 
discount; 

 it would be illogical to determine the market value of the shares at 
less than the amount that had been negotiated for the sale as at the 
valuation date. In other words, the circumstances as at the valuation 

                                                      
60 at paragraph 20 
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date included that a hypothetical willing seller of the shares would 
have been aware that the shares could be sold at the same time as 
the shares owned by the other shareholders of the companies, 
thereby enabling the shares to be sold for a price that included a 
control premium (as in fact the transaction price did).61 

The Tribunal held that all assets are based on market value and that although 
often the case, the actual selling price of an asset is not always the market 
value. 

The Tribunal also accepted the reasoning of the taxpayer’s valuation and 
rejected the approach taken by the Commissioner’s valuer.  Deputy President 
Frost stated: 

Mr Halligan’s reasoning appears to me to be sound and logical. Mr Samuel’s 
reasoning, on the other hand, seems to proceed on an assumption that the 
enquiry is one directed towards determining the market value of Mr Miley’s 
shares subject to special circumstances — namely, that the sale of Mr Miley’s 
shares should contemplate the sale of the shares owned by all the other 
shareholders. I think that is the wrong enquiry. That is an enquiry that suffers 
from the problem the High Court warned about in Pioneer Concrete. 

I think the correct enquiry is directed towards determining the market value of 
Mr Miley’s 100 shares alone — not as part of a package comprising the entire 
300 shares in the Company. 

I accept the opinion Mr Halligan expresses in … his report… I find that the 
consideration that Mr Miley received for his shares, which formed part of the 
consideration paid by the Buyer for all the shares in the Company, is more 
than a hypothetical willing but not anxious purchaser would have paid if it had 
purchased Mr Miley’s shares alone — and that is the basis on which the 
market value of Mr Miley’s shares should be determined. Therefore, while the 
actual consideration received by Mr Miley should not be ignored as an 
indicator of the market value of his shares just before the time of the CGT 
event…, it is not determinative of that market value.62  

(iii) Note:  

 The Commissioner has appealed to the Federal Court against the AAT 
decision of Miley v FC of T. 

 If a shareholder controls (owns at least 40% of the shares) a company they 
will need to include 100% of the net assets of the company in determining 
whether NAT is satisfied. 

8.5 Market value of loans 

In the Federal Court decision of Breakwell & Anor v FC of T [2015] FCA 1471, the Court held 
that a pre-1988 loan owing by Mr Breakwell to a trust of which he was the trustee did have 
value on the following basis. 

Section 35(a) of the Limitations of Actions Act 1936 (SA) (LLA) did not prohibit an action being 
brought to recover a debt after six years have elapsed.  Instead, the section created a defence 
which can be raised by a respondent.63 

                                                      
61 at paragraph 32 
62 at paragraphs 33 to 35 
63 at paragraph 26 
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It was questionable whether Mr Breakwell would have raised the defence against the trust of 
which he was the trustee.64 

The action to recover the pre-1988 loan would be an action to recover trust property which 
means that under section 32(1) of the LLA there would be no limitation period. 

Note:  The decision in Breakwell is based on the Limitation of Actions Act in South Australia.  
The other states do have legislation which contain limitation periods. 

8.6 NAT and treatment of unpaid present entitlements (UPEs) 

In determining NAT, the market value of the CGT assets of the entity are reduced by the 
liabilities of the entity that are related to those assets.65 

Issues 

In relation to UPEs, the issues when determining NAT are as follows: 

(a) Is the UPE an asset of the beneficiary? 

(b) If the UPE is an asset of the beneficiary, can it be excluded under section 152-20(2) of 
the 1997 Tax Act on the basis that it is an interest in an entity connected with the 
beneficiary? 

(c) Is the UPE a liability of the trust which is related to the trust’s assets and therefore 
reduces the market value of the trust’s assets? 

Where a beneficiary is ‘connected’ with the trust  

The Commissioner’s view as to the treatment of UPEs where the beneficiary is connected with 
the trust is outlined in Taxation Ruling TR 2015/4.  The treatment depends on whether the: 

(a) funds representing the UPE are set aside on a separate trust (sub-trust); 

(b) funds representing the UPE are not set aside on sub-trust (no sub-trust); or 

(c) where the UPE is an absolute entitlement to one or more trusts (absolute entitlement). 

Sub-trust  

Where the funds representing the connected beneficiary's UPE have been set aside on a 
separate trust (the sub-trust), the net asset value calculation for the main trust will include the 
following:  

(a) in the net value of the CGT assets of the main trust - no amount is taken into account in 
respect of the UPE; the funds representing the UPE are not relevant assets of the trust 
and the trustee does not have any liability related to trust assets in respect of the UPE; 

(b) in the net value of the CGT assets of the sub-trust (which is an entity connected with the 
main trust within the meaning of section 328-125) - the funds representing the UPE form 
part of the sub-trust's assets that are taken into account, without any corresponding 
liability, and 

(c) in the net value of the CGT assets of the connected beneficiary - in these circumstances, 
the value of the UPE is not taken into account, being an asset that is disregarded under 
paragraph 152-20(2)(a).66 

                                                      
64 at paragraph 34 
65 Section 152-20(1)(b) of the 1997 Tax Act 
66 at paragraph 5 
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No sub-trust 

Where funds representing the connected beneficiary's UPE have not been set aside on sub-
trust, the net asset value calculation for the main trust will include the following:  

(a) in the net value of the CGT assets of the trust - the value of the funds representing the 
UPE are included in the trust's assets, but for the purposes of paragraph 152-20(1)(a) 
are reduced by a corresponding liability of the trustee to pay the amount of that 
entitlement, and 

(b) in the net value of the CGT assets of the connected beneficiary - the UPE is an asset of 
the beneficiary that is not disregarded under paragraph 152-20(2)(a).67 

Absolute entitlement 

Where a connected beneficiary's UPE is an absolute entitlement to one or more trust assets, 
paragraphs 5 and 6 of this Ruling do not apply and the net asset value calculation for the trust 
will include the following:  

(a) in the net value of the CGT assets of the trust - no amount is taken into account in 
respect of the UPE: any asset that the connected beneficiary has an absolute entitlement 
to receive is taken not to be a relevant asset of the trust and the trustee does not have 
any liability related to trust assets in respect of the UPE, and 

(b) in the net value of the CGT assets of the connected beneficiary - provided that it is not 
disregarded under subsection 152-20(2), the value of any asset to which the connected 
beneficiary is absolutely entitled to receive is taken into account as an asset of that 
connected beneficiary.68 

Note:  The effect of TR 2015/4 is that if the UPE is treated as an asset of the beneficiary it is 
treated as a liability of the trust except where the UPE is an absolute entitlement to one or more 
trust assets in which case it is only treated as an asset of the beneficiary.  That is, the effect is 
to avoid double counting. 

However TR 2015/4 only deals with UPEs where the beneficiary is connected with the trust.   

Where a beneficiary is not ‘connected’ with the trust  

It is not uncommon to have UPEs owing to beneficiaries who are not connected with the trust 
because they have not received a distribution from the trust in one of the previous four years. 

In these cases the entity cannot rely on TR 2015/4. 

In these cases there are two issues: 

(a) Whether the UPE owing by the trust is a liability for the purpose of section 152-20(1) of 
the 1997 Tax Act? 

(b) Whether the UPE relates to the trust assets for the purpose of section 152-20(1) of the 
1997 Tax Act? 

Is the UPE owing by the trust is a liability for the purpose of section 152-20(1) of the 1997 
Tax Act? 

‘Liabilities’ is not a defined for the purpose of section 152-20(1), however in Taxation 
Determination TD 2007/14, the Commissioner states that: 

                                                      
67 at paragraph 6 
68 at paragraph 7 
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In the context of subsection 152-20(1), ‘liabilities‘ extend to legally enforceable debts due for 
payment and to presently existing legal or equitable obligation to pay either a sum certain or 
ascertainable sums…. 69 

The UPE would be a liability of the trust for the purpose of section 152-20(1) as it is at the very 
least a presently existing equitable obligation to pay an amount to a beneficiary. 

Does the UPE relate to the assets of the trust for the purpose of section 152-20(1)? 

In the Full Federal Court decision, Bell v FC of T 2013 FCAFC 32 (Bell’s case), Justices 
Jessup, Jagot and Robertson were of the view that an unpaid entitlement owing by a trust did 
relate to the assets of the trust even though a beneficiary did not have the right to call for any 
specific trust asset.  

The resolution to distribute created a liability, and the trustee was required, by the terms of the 
resolution, to fund the resolution from capital.  The liability did, therefore, relate to the assets of 
the Trust, notwithstanding the appellant’s inability to call for any specific asset of the Trust to be 
advanced, or paid over, to him pursuant to the resolution.70 

Although Bell’s case related to a distribution of capital, a resolution to distribute income also 
creates a liability which the trustee is required to fund from capital.  Therefore based on the 
view of the Full Federal Court in Bell’s case, the UPE owing would be a liability which relates to 
the assets of the trust for the purpose of section 152-20(1). 

The Taxpayer was not successful in Bell’s case for the following reasons: 

(a) At the time of the CGT event the UPE was extinguished using borrowed funds. 

(b) The Full Federal Court held that if the trustee then borrowed funds which were then used 
to extinguish the unpaid present entitlement rather than using the existing resources of 
the trust, then the borrowings would not be considered to be a liability which relates to 
the general assets of the trust.  

In Taxation Determination TD 2007/14, the Commissioner confirms that the ‘liabilities of the 
entity that are related to the assets’ also include liabilities that, although not directly related to 
one particular asset, are related to the assets of the entity more generally, for example, a bank 
overdraft or other short term financing facility that provides working capital for the operation of 
the business.71  

Therefore whilst the UPE remains unpaid, it should be considered to be a form of financing 
being used by the trust for working capital. 

8.7 CGT Small Business Entity (CGT SBE) 

Note:  For the Small business CGT concessions, the definition of turnover for a small business 
entity is $2 million, not $10 million. 

What is a CGT small business entity? 

An entity is a CGT small business entity72 for an income year if it: 

(a) carries on business in the income year; and 

(b) at least one of the following applies: 

                                                      
69 at paragraph 18 
70 at paragraph 33 
71 at paragraph 22 
72 as defined in section 328-110 of the 1997 Tax Act 
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(i) it has an aggregated turnover of less than $2 million for the income year (worked 
out at the end of the year); 

(ii) it carried on business in the previous year and had an aggregated turnover of less 
than $2 million for the previous income year; and/or 

(iii) its aggregated turnover for the current year is likely to be less than $2 million 
(provided that if it carried on business for the previous two years its aggregated 
turnover for those two years was not $2 million or more). 

‘Aggregated’ turnover requires that the ordinary income derived from carrying on a business of 
the Taxpayer’s Group must be less than $2 million. 

If an entity is winding up a business, it will be taken to be a small business entity if it were a 
SBE in the year it stopped carrying on a business. 

Who must be the CGT SBE? 

(a) CGT SBE Test 1 

The taxpayer who has the capital gain is a CGT SBE. 

(b) CGT SBE Test 2 

All of the following occur: 

(i) the taxpayer is a partner in a partnership; and 

(ii) the partnership is a CGT SBE; and  

(iii) the CGT asset is an asset of the partnership. 

(c) CGT SBE Test 3 

All of the following occur: 

(i) the taxpayer’s affiliate or an entity connected with the taxpayer is a CGT SBE for 
the income year; and 

(ii) the taxpayer does not carry on a business in the income year (other than in 
partnership); and 

(iii) if the taxpayer does carry on business in partnership – the CGT asset is not an 
interest in an asset of the partnership; and 

(iv) the CGT SBE referred to above is the entity that at a time in the income year uses 
the asset or holds it ready for use in the course of carrying on a business. 

(d) CGT SBE Test 4 

All of the following occur: 

(i) the taxpayer is a partner in a partnership in the income year; and 

(ii) the partnership is a CGT SBE for the income year; and 

(iii) the taxpayer does not carry on a business in the income year (other than in 
partnership); and 

(iv) the CGT asset is not an interest in an asset of the partnership; and 
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(v) the business the taxpayer carried on as a partner in the partnership referred to 
above is the business that at a time in the income year uses the asset or holds it 
ready for use in the course of carrying on a business. 

What is Aggregated Turnover73 

Aggregated Turnover is the sum of the annual turnover for the income year: 

(a) of the entity; and 

(b) an entity which was a connected entity at any time during the income year; and 

(c) an entity which was an affiliate at any time during the income year. 

However, any amounts derived in the income year: 

(a) between the entity, the connected entity and the affiliate whilst they are connected or 
affiliates are excluded; 

(b) by the connected entity or affiliate whilst it is not connected with or an affiliate of the 
entity are excluded . 

‘Annual Turnover’ is the total ordinary income that the entity derives in the income year in the 
ordinary course of carrying on a business.74 

(a) ‘Ordinary income’ is income as defined by section 6-5 of the 1997 Tax Act. 

(b) ‘Annual Turnover’ only includes ordinary income derived in the ordinary course of 
carrying on a business.  

(c) Items of income which are statutory income, such as net capital gains and dividends will 
not be included.  

(d) The GST component is not included in annual turnover. 

(e) Fuel retailers do not include any amounts of ordinary income the entity derives from 
sales of retail fuel (defined as taxable fuel within the meaning of the Fuel Tax Act 2006). 

(f) Any income derived from an associate of an entity must be included as the amount the 
entity would have derived if they were dealing at arm’s length. 

(g) Meaning of ‘in the ordinary course of carrying on a business’ 

The Explanatory Memorandum to the Tax Laws Amendment (Small Business) Bill 2007 
provides the following guidance on the meaning of ‘in the ordinary course of carrying on 
a business’ at paragraphs 2.14 to 2.16 

2.14 The phrase `in the ordinary course of carrying on a business' is not defined in income tax 
law. It must therefore be interpreted according to its ordinary meaning. 

2.15  In general, income is derived in the ordinary course of carrying on a business if the income 
is of a kind that is regularly or customarily derived by the entity in the course of carrying on 
its business, arising out of no special circumstance or event. Similarly, the income is derived 
in the ordinary course of carrying on a business if the income although not regularly derived, 
is a direct result of the normal activities of the business. 

2.16  Ordinary income may be derived in the ordinary course of carrying on a business even if it 
is not the main type of ordinary income derived by the entity. Similarly, the income does not 

                                                      
73 Section 328-115 of the 1997 Tax Act 
74 Section 328-120 of the 1997 Tax Act 
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need to account for a significant part of the entity’s overall receipts. It is sufficient that the 
ordinary income is of a kind derived regularly or customarily in the carrying on of a 
business.  

Where trading stock is sold as part of the sale of a business, it would not be made in the 
ordinary course of business (Private Binding Ruling PBR 1013036077107).     

If a business did not carry on a business for the whole of the income year, the entity’s 
annual turnover is calculated using a reasonable estimate of what the entity’s turnover 
would have been if it had carried on business for the whole year. 

ATO ID 2009/49 

The taxpayer operated two businesses during the year: 

(a) one for the whole year; and 

(b) the other for part of the year. 

Although the taxpayer carried on one of the businesses for the whole of the year, the 
ATO’s view is that section 328-120(5) ‘refers to a taxpayer that does not carry on a 
business for the whole of an income year rather than to a taxpayer that does not carry on 
any business for the whole of an income year’. 

This means that the taxpayer was required to annualise the turnover of the business 
which ceased during the year. 

Is this view correct?? 

8.8 Active Asset Test 

When does an asset satisfy the active asset test? 

There are two parts to the active asset test: 

(a) the asset must be an active asset; and 

(b) the asset must meet the active asset test. 

A CGT asset satisfies the active asset test if the asset was an active asset of the taxpayer for 
the following periods (section 152-35): 

(a) if the asset is owned 15 years or less, then half the period: 

(i) beginning when the asset was acquired; and 

(ii) ending at the time of the CGT event (or at the time of the cessation of the business 
if the business ceased in the last 12 months (or a longer period that the 
Commissioner allows)); 

(b) if the asset is owned more than 15 years, then the asset must be active for a total of at 
least 7.5 years of the period: 

(i) beginning when the asset was acquired; and 

(ii) ending at the time of the CGT event (or at the time of the cessation of the business 
if the business ceased in the last 12 months (or a longer period that the 
Commissioner allows)). 

An asset is an active asset at a given time if, at that time the taxpayer owns it; and the asset 
(section 152-40): 
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(a) is used, or held ready for use, in the course of carrying on the taxpayer’s business; or 

(b) it is an intangible asset that is inherently connected with a business that the taxpayer 
carries on (for example, goodwill or the benefit of a restrictive covenant); or 

(c) it  is used, or held ready for use, in the course of carrying on a business by: 

(i) the taxpayer’s affiliate; or 

(ii) an entity connected with the taxpayer. 

To pass the ‘active asset’ test for shares: 

(a) 80% of the market value of the assets of company in which the shares are held must be 
active (80% look through test) (section 152-40(3)); and 

(b) the 80% look through test is met for at least half the time: 

(i) commencing when the shareholder acquired its shares; and 

(ii) ending at the time of the CGT event (section 152-35). 

Issues 

Be careful of assets which are not active (that is, assets which are not used by the company or 
a connected entity in its business).  For example:  shareholder loans. 

Financial instruments (such as loans, debentures, bonds, a right or option in respect of a share 
etc) except for 80% look through test for companies (section 152-40(4)(d)). 

An asset whose main use is to derive interest, an annuity, rent, royalties or foreign exchange 
gain unless its main use for deriving rent was only temporary (section 152-40(4)(e)). 

The shares will still be an active asset if: 

(a) it is reasonable to conclude that the share or interest is an active asset at a later time (no 
requirement to ensure that the 80% test is applied on a day to day basis); 

(b) the failure to meet the requirements was only temporary (section 152-40 (3A),(3B)). 

Connection issues with a trust which has a tax loss or no taxable income 

If the trust has a tax loss or no taxable income for a year, then the trustee may nominate not 
more than four beneficiaries as being the controllers of the trust for those years for the purpose 
of determining ‘control’. 

These nominated beneficiaries will be the controllers for those years (section 152-78(3)). 

The nomination must be in writing and signed by the trustee and by each nominated beneficiary 
(section 152-78(4)). 

Section 152-78 does not state when the nomination must be made by.   The ATO’s view (as 
expressed in relation to the legislation pre 1 July 2007) is that the nomination should be made 
by the time the entity chooses to apply the small business concessions for a particular capital 
gain. (ATO ID 2004/970). 

Spouse or children taken to be affiliates for passively held CGT assets 

Section 152-47 applies if: 
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(a) one entity (the asset owner) owns a CGT asset (whether a tangible or intangible asset); 
and 

(b) either: 

(i) the asset is used or held ready for use in the course of carrying on a business in 
an income year by another entity (the business entity); or 

(ii) the asset is inherently connected with a business that is carried on in an income 
year by another entity (the business entity); and 

(iii) the business entity is not (apart from this section) an affiliate of, or connected with, 
the asset owner. 

For the purposes of Subdivision  152-A (basic conditions), in determining whether a business 
entity is an affiliate of, or is connected with, the asset owner, the following are taken to be 
affiliates of an individual: 

(a) a spouse of the individual; and 

(b) a child of the individual who is under 18 years (section 152-47(2)). 

If an entity is an affiliate of, or connected with, another entity as a result of section 152-47(2), 
then the spouse or child mentioned in that section is taken to be an affiliate of the individual for 
the purpose of: 

(a) Subdivision 152-A – maximum net asset test and small business entity test; 

(b) sections 328-110 and section 328-115 (calculating aggregated turnover for determining 
whether an entity is a small business entity); and  

(c) section 328-125 (determining whether an entity is a ‘connected entity’). 

8.9 CGT Concession Stakeholders 

(a) CGT concession stakeholders and companies 

Who is a CGT concession stakeholder of a company? 

A CGT concession stakeholder of a company is: 

(i) a significant individual; or 

(ii) a spouse of a significant individual in the trust provided the spouse has a small 
business participation percentage (SBPP) in the company at that time that is 
greater than zero.75 

A significant individual of a trust is an individual who has a SBPP in the company of at 
least 20%.76   

An entity’s direct SBPP in a company is defined in Item 1 of section 152-70(1) of the 
1997 Tax Act as follows. 

An entity's direct small business participation percentage in a company 

 

                                                      
75   Section 152-60 of the 1997 Tax Act 
76   Section 152-55 of the 1997 Tax Act 
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An entity’s direct small business participation percentage 

In this entity:     Is: 

1 A company This percentage that the entity has because 
of holding the legal and equitable interests in 
*shares in the company: 

 the percentage of the voting power in 
the company; or 

 the percentage of any *dividend that 
the company may pay; or 

 the percentage of any distribution of 
capital that the company may make; 

or, if they are different, the smaller or 
smallest. 

Section 152-70(2) provides that for item 1, ignore redeemable shares.77 

CGT concession stakeholders and accessing the small business CGT concessions 

To access some of the small business CGT concessions it will be necessary for a 
shareholder of a company to be a significant individual or a CGT concession 
stakeholder. These include the following. 

Where a CGT event occurs in relation to shares in a company, just before the CGT event 
the shareholder must either be a CGT concession stakeholder or CGT concession 
stakeholders in the company must have a SBPP of at least 90% in the shareholder.78 

To access the small business 15-year exemption (Subdivision 152-B): 

(i) a company must have a significant individual for at least 15 years and just before 
the CGT event the company must have a CGT concession stakeholder: 

(A) who is at least 55 years of age at that time: and the CGT event happens in 
connection with their retirement; or 

(B) is permanently incapacitated at that time79; or 

(ii) if the asset is a share in a company, the company must have had a significant 
individual for at least 15 years and at the time of the event the shareholder was a 
CGT concession stakeholder: 

(A) who is at least 55 years of age at that time: and the CGT event happens in 
connection with their retirement; or 

(B) is permanently incapacitated at that time.80 

To choose to apply the small business retirement exemption (Subdivision 152-D), a 
company must have a significant individual just before the CGT event and can only 

                                                      
77  Redeemable shares are defined in section 995-1 of the 1997 Tax Act to mean shares that are liable to be 

redeemed or shares that, at the option of the company that issued them, are liable to be redeemed 
78  Section 152-10(2) of the 1997 Tax Act 
79 Section 152-110 of the 1997 Tax Act 
80 Section 152-105 of the 1997 Tax Act 



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 72 

 

choose to apply the retirement exemption in relation to individuals who were CGT 
concession stakeholders just before the CGT event.81  

Can an entity have a SBPP if a company has dividend access shares on issue? 

Generally, when dividend access shares are issued in a company: 

(i) the only rights attaching to a dividend access share are dividend rights (that is, 
they do not have voting rights or rights to surplus assets on the winding up of the 
company); 

(ii) the ordinary shares have the voting and capital rights; and 

(iii) the directors have the power to declare dividends in respect of one class of shares 
to the exclusion of the other classes. 

This means that where dividend access shares are on issue, a company may not have a 
CGT concession stakeholder as none of the shareholders may have a SBPP.  For 
example 

 

 

 

 
 

 

 

 

 

Shareholder Voting Rights Capital Rights Dividend Rights 

Tom Jones 50% 50% 0% 

Sue Jones 50% 50% 0% 

Jones Family Trust 0% 0% 0% 

In the above example, each of the shareholders has a SBPP of 0%.  This is because the 
shareholder’s SBPP is the lowest of its percentage of voting, capital and dividends rights.  

Devuba’s case 

To determine an entity’s SBPP, the rights attaching to the shares is determined just 
before the CGT event.  The issue of whether a dividend access share on issue 
prevented the CGT concession stakeholder requirement being satisfied was considered 
by the Full Federal Court in FC of T v Devuba Pty Ltd [2015] FCAFC 168.  Devuba Pty 
Ltd sold shares in a company during the 2010 year resulting in a capital gain.  As the 
CGT event happened in relation to shares in a company, for Devuba to access the small 
business CGT concessions, CGT concession stakeholders of the company in which the 
shares were sold needed to have a SBPP of at least 90% in Devuba (90% Test).  The 
90% Test must have been satisfied just before the CGT event. 

                                                      
81 Sections 152-305(2), 152-315(2) and 152-325 of the 1997 Tax Act 

 
XYZ Pty Ltd 

Tom Jones Sue Jones Jones Family Trust 

(ordinary shares) 
50% 

(ordinary shares) 
50% 

(discretionary dividend shares) 
100% 
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At the time of the CGT event the issued capital of Devuba comprised of: 

(i) one ordinary share held by Mr Van der Vegt (Mr V);  

(ii) one ordinary share held by the trustee for the Van der Vegt Family Trust; and 

(iii) one dividend access share held by Mr V’s wife (Mrs V). 

Rights attaching to the dividend access shares 

When the dividend access share was issued to Mrs V on 1 May 2007 it did not carry any 
voting rights and could not participate in a distribution of any surplus assets remaining 
after payment of the amount paid up on all shares but was entitled to receive such 
dividends, capital or other distributions other than on winding up as the directors may 
from time to time determine to pay. 

On 1 September 2008, the rights attached to Mrs V’s shares were varied so that the 
holders of the dividend access shares had no right to payment of a dividend until such 
time as the directors of the company resolved that the holders of the dividend access 
shares had a right to a payment of a dividend. 

Issue 

To determine whether the 90% Test was satisfied the issue which needed to be 
determined was as follows: 

(i) If Devuba had paid a dividend to its shareholders just before the CGT event what 
percentage of that dividend may Devuba pay to the dividend access shares (Item 
1(b) of section 152-70(1))? 

(ii) If, just before the CGT event, dividends could be paid to either the ordinary shares 
or to the dividend access share, then each of the shareholders would have a 
SBPP of zero.  This is because the percentage of dividends which any of the 
shareholders may receive would be zero. 

Therefore the Court had to determine whether the dividend access shares had any rights 
to dividends just before the CGT event. 

The resolution on 1 May 2007 creating the dividend access share was as follows: 

It was resolved that the following class of shares be inserted into the Memorandum and 
Articles of Association pursuant to Paragraph 4. 

The new share class is to be known as Dividend Access Shares (DIVV ACC) and will 
have the following rights: 

(i) The holders of “DIVV ACC” class of shares shall not be entitled to:-  

(A) any vote in respect of any such shares held by them at any meetings of the 
Company but shall be entitled to receive notice of such meetings and to 
attend thereat; or 

(B) participate in a distribution of surplus assets (if any) remaining after payment 
of the amount paid up on all shares in the capital of the Company but shall 
be entitled to receive in respect of any such shares, such dividends, capital 
or other distributions (if any) other than on a winding-up as in respect of 
each class the Directors may from time to time determine to pay. The 
Directors may determine a dividend be paid on any one or more of such 
shares and any such declaration, payment or distribution shall be binding 
upon all members of the Company.  
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On 1 September 2008 a resolution was passed varying the rights of the holders of the 
dividend access shares as follows 

Resolved: that pursuant to Article 83 of the company’s constitution, the rights attached to 
Dividend Access Shares are varied so that the holders of the Dividend Access Shares 
have no right to payment of a dividend until such time as the directors of the company 
resolve that the holders of the Dividend Access Shares have a right to payment of a 
dividend. 

Article 129 of the Memorandum and Articles of Association allowed for dividends to be 
declared on one or more classes of shares to the exclusion of other classes of shares. 

The Full Court held that: 

(i) the dividend access shares had been created in 2007 with an entitlement to 
receive “such dividends, capital or other distributions (if any) other than on a 
winding-up as in respect of each class the Directors may from time to time 
determine to pay”; however 

(ii) the 2008 resolution took away that right and deprived the company of an ability to 
declare a dividend on the dividend access shares unless and until the directors 
first resolved that the holders of the Dividend Access Share had a right to payment 
of a dividend. 

The Full Court stated:82  

The 2008 resolution expressly limited Devuba’s ability to pay a dividend to the holder of the 
Dividend Access Share by excluding from the holder of the Dividend Access Share any right 
to a dividend “until such time as the directors of the company resolve[d] that the holders of 
the dividend access shares have a right to payment of a dividend”. Devuba’s ability “to pay” 
any dividend to the dividend access shareholder was made dependent upon the prior 
determination by the directors. Devuba’s ability to declare a dividend was correspondingly 
restricted. The determination of the directors contemplated by the 2008 resolution was not 
that the dividend be declared by the directors, but that the holder of the Dividend Access 
Share should be determined to become entitled to the future exercise of a discretion which 
had otherwise been removed. No such determination had been made by the directors in 
respect of the Dividend Access Share and, therefore, as at 19 May 2010 the company could 
not declare a dividend to the holder of that share. 

What are the implications of Devuba? 

Without the restriction placed on the dividend access shares by the 2008 resolution, the 
dividend access shares would have had dividend rights just before the CGT event.  If this 
were the case, each shareholder would have had a SBPP of zero and the 90% Test 
would not have been satisfied. 

Therefore, clients will need to review the terms of the rights attaching to any dividend 
access share to determine whether the company can pay dividends to the holders of 
those shares without any restriction.   

Clients could: 

(i) consider inserting a restriction on the rights attaching to the dividend access 
shares so that the holders of the shares do not have an automatic right to be paid 
a dividend; or 

(ii) deal with the dividend access share prior to the CGT event. 

However anything done close to or in contemplation of a CGT event occurring may be 
open to scrutiny by the Commissioner. 
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An alternative would be to issue dividend access shares as redeemable shares.  To 
satisfy section 254J of the Corporations Act 2001 the shares will need to be redeemable 
preference shares.  This is because a company may only redeem redeemable 
preference shares. 

Section 152-70(2) provides that for Item 1 of the table in section 152-70(1) redeemable 
shares are ignored.  There are two views as to the interpretation of section 152-70(2).  
That is, either: 

(i) in determining an entity’s SBPP any redeemable shares which they hold are 
ignored; or 

(ii) all redeemable shares issued in the company (regardless who they are issued to) 
are ignored. 

The Commissioner’s view as outlined in Taxation Determination TD 2006/77 appears to 
support the second view.  TD 2006/77 relates to whether all classes of shares (other 
than redeemable shares) issued by a company are taken into account in determining if 
the company has a significant individual under section 152-55 of the Income Tax 
Assessment Act 1997? 

Yes. All classes of shares (other than redeemable shares) issued by a company are 
taken into account in determining if the company has a significant individual under 
section 152-55 of the Income Tax Assessment Act 1997 (ITAA 1997).83 

Example 4  

9.  XYZ Co has 100 ordinary shares and 1 redeemable preference share on issue. 
Michelle and ABC Co each own 20 ordinary shares. Catherine owns the 
redeemable preference share.  

10.  The redeemable preference share has voting rights equal to the ordinary shares, 
preferential dividend rights, a return of capital right but no right to participate in 
surplus capital on winding up. The ordinary shares have voting rights, dividend 
rights and rights to participate in surplus capital on winding up.  

11.  In this situation, the redeemable preference share is ignored for the purpose of 
determining if XYZ Co has a significant individual. Accordingly, as Michelle has the 
right to exercise at least 20% of the voting power in the company and receive at 
least 20% of any distribution the company may make (excluding redeemable 
shares), she is a significant individual of XYZ Co.  

If appropriate, dividend access shares could be issued as redeemable preference shares 
and also contain a restriction similar to that in Devuba.  That is, the directors must first 
resolve that the holders of the dividend access shares have a right to payment of a 
dividend. 

8.10 Available small business CGT concessions 

By meeting the basic conditions, the taxpayer may apply the small business concessions.  
These are: 

(a) the small business 15-year exemption; 

(b) the small business 50% reduction; 

(c) the small business retirement exemption; and 

(d) the small business roll-over. 
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The small business 15-year exemption; small business retirement exemption and small 
business roll-over have additional requirements which must be met. 

Small business 15-year exemption (subdivision 152-B) 

8.11 Requirements to claim the small business 15-year exemption 

To claim the small business 15-year exemption it is necessary that: 

(a) the Taxpayer satisfies the basic conditions; 

(b) the Taxpayer  must have owned the CGT asset  for at least 15 years; 

(c) if: 

(i) the asset is owned by a company or trust; or  

(ii) the asset is a share in a company or interest in a trust, then 

that company or trust: 

(iii) must have had a significant individual for at least 15 years; and 

(iv) must have a CGT concession stakeholder just before the CGT event; and 

(d) the taxpayer who owns the asset or the CGT concession stakeholder just before the 
CGT event if the taxpayer is a company or trust must be: 

(i) 55 years or over just before the CGT event and the CGT event happens ‘in 
connection with their retirement’; or 

(ii) permanently incapacitated. 

8.12 What does ‘in connection with retirement” mean? 

(a) The Explanatory Memorandum to New Business Tax System (Capital Gains Tax) Bill 
1999 which introduced the small business CGT concessions provides that: 

 ‘One of the requirements of this concession for an individual small business taxpayer is that they 
must be either permanently incapacitated at the time of the CGT event, or at least 55 years old and 
using the capital proceeds for their retirement’. 

(b) In the ATO publication Capital Gains Tax Concessions for Small Business the ATO 
states that: 

  “Whether a CGT event happens in connection with an individual’s retirement depends on the 
particular circumstances of each case.  There would need to be at least a significant reduction 
in the number of hours the individual works or a significant change in the nature of their present 
activities to be regarded as a retirement.  However it is not necessary for there to be a 
permanent and everlasting retirement from the workforce.” 

(c) The following are given as examples: 

(i) “A small business operator, over 55 years old, sells his business.  Under the terms 
of the sale, he agrees to be employed by the new owner for a few hours each 
week for two years.  The sale of the business would be in connection with the 
small business operator’s retirement.  He has permanently or indefinitely ceased 
being self-employed and has commenced gainful employment on a much reduced 
scale with another party, although still performing similar activities” 



   
 
 

 

 
Restructuring: Rollovers, Small Business restructures rollovers and Small Business CGT concessions 77 

 

(ii) “A small business operator and spouse are both pharmacists, are both over 55 
years old and carry on business through two pharmacies. They sell one (and make 
a capital gain) and, accordingly, reduce their working hours from 60 hours a week 
each to 45 and 35 hours a week respectively. There has been some change to 
their present activities in terms of hours worked and location – but there has not 
been a significant reduction in the number of hours or a significant change in the 
nature of their activities; therefore, there has been no ‘retirement’. 

(d) If, on the other hand, one spouse reduced their hours to nil (stopped working), there 
would be a significant reduction in the number of hours that spouse was engaged in the 
business activities. Therefore the sale would be in connection with the retirement of that 
spouse. 

(e) In the ATO publication Advanced Guide to Capital Gains Tax Concessions for Small 
Business the ATO also accepts that, depending on the facts, the CGT event may be in 
connection with an individual’s retirement even if it occurs before retirement or sometime 
after the retirement.   

(f) Examples 

(i) A small business operator, over 55 years old, sells some business assets as part 
of a wind-down in business activity ahead of selling the business. Within six 
months, she sells the business and ends her present activities. If it can be shown 
that the earlier CGT event was integral to the business operator’s plan to cease 
her activities and retire, the CGT event may be accepted as happening in 
connection with retirement. 

(ii) A small business operator ‘retires’ and his children take over the running of the 
business. Within six months, they sell some business assets and make a capital 
gain. Several reasons may have prompted the sale of the assets. If there is no 
relevant connection with the small business operator’s business, the requirement 
would not be satisfied. However, if it can be shown that the reason for the disposal 
of the assets is connected to retirement and the later sale is integral to the small 
business operator’s retirement plan, the sale may be accepted as happening in 
connection with retirement. 

(g) If the requirements for the small business 15-year exemption are satisfied, the Taxpayer 
disregards the capital gain. 

Small business 50% reduction (subdivision 152-C) 

8.13 If the taxpayer satisfies the basic tests but not the requirements to disregard the capital gain 
under the 15-year exemption, it may choose to apply the small business 50% reduction (section 
152-30). 

8.14 Provided the requirements of Division 115 are satisfied, the 50% general discount applies 
automatically after applying capital losses.   

8.15 The taxpayer has the choice not to apply the small business 50% reduction.  

8.16 However, if the small business 50% reduction is applied, it must be applied after the 50% 
general discount in Division 115 (if applicable). 

Small Business Retirement Exemption (subdivision 152-D) 

8.17 Individuals 

(a) To access the retirement exemption the individual must make the choice in writing before 
lodging their tax return (or a longer period that the Commissioner allows). 
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(b) If the individual is under 55 years of age when the choice is made, the payment of the 
retirement exemption must be made to a complying superannuation fund before making 
the choice. 

8.18 Trusts and companies 

(a) To access the retirement exemption, a trust or company must have a significant 
individual just before the CGT event (section 152-305(2)). 

(b) The small business retirement exemption allows the taxpayer to pay up to $500,000 to or 
for the benefit of its CGT concession stakeholders (section 152-315(5)).   

(c) However, the individual must not exceed their lifetime limit of $500,000. 

(d) The taxpayer must make the choice to use the retirement exemption in writing by the 
time it lodges its income tax return for the year in which the CGT event occurs (section 
103-25 and 152-315(4)). 

(e) It must nominate who its CGT concession stakeholders are and what percentage of the 
small business retirement exemption it is applying to each. 

(f) It must make the payment no later than within seven days of making the choice (section 
152-325(4)). 

(g) If the CGT concession stakeholder to whom the retirement exemption is applied is at 
least 55 years when the choice is made, the payment does not need to be paid into 
superannuation. 

(h) If the CGT concession stakeholder to whom the retirement exemption is applied is not at 
least 55 years when the choice is made, the payment does need to be paid into a 
complying superannuation fund (section 152-325(7)). 

(i) A CGT Cap Election Form must be given to the superannuation fund at or before the 
contribution is made to the superannuation fund, otherwise the contribution is treated as 
a non-concessional contribution (section 292-100). 

Small business roll-over (subdivision 152-E) 

8.19 By applying the small business roll-over, the taxpayer can defer the remaining capital gain 
(section 152-410). 

8.20 There is no requirement that the taxpayer is actually contemplating acquiring a eplacement 
asset. 

8.21 However, the deferred amount will be included in the taxpayer’s assessable income in a later 
year if certain things happen. For example, if: 

(a) by the end of two years after the CGT event, it has not acquired a replacement asset 
(CGT event J5); 

(b) the cost of the replacement asset is less than the amount of the capital gain that is rolled 
over (CGT event J6); or 

(c) the replacement asset ceases to be an active asset (CGT event J2). 

9. COMMERCIAL ISSUES TO CONSIDER WHEN RESTRUCTURING 

9.1 Employees and contractors 
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(a) The transfer of business assets will trigger the termination of the employment of staff.  

(b) The current employment contracts would have to be reviewed to determine whether it is 
necessary to have new written employment contracts. 

(c) This will be particularly important where existing employment agreements contain 
restraint of trade provisions. If new agreements are not signed then the restraints in the 
old agreements may not be enforceable for the purchaser. 

(d) The transferor will have to comply with the relevant industrial legislation, which imposes 
obligations on employers in relation to transferring employees.  For example, the 
transferor will need to give the relevant notice to the employees that they will be 
transferring across.  Otherwise they will be required to pay out the amount of pay which 
relates to the notice which was required to have been given. 

9.2 Other issues 

There will be a change in the legal owner of the business assets.  This means that there will 
need to be: 

(a) new customer and supplier accounts; 

(b) new bank accounts; 

(c) new TFNs, ABNs and WorkCover registrations; 

(d) an assignment of the lease of the premises;  

(e) new contracts (or at least an assignment); and 

(f) new loans and financing arrangements. 

 
 
 


